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I N THE COURT OF COVMON PLEAS
FOR THE STATE OF SOUTH CARCLI NA
HORRY COUNTY

DEPGSI TI ON OF ANN LI PPl NCOTT
TI DEWATER PLANTATI ON COVMMUNI TY ASSQOCI ATI ON, | NC.,

Pl aintiff,
Case No. 2021-CP-26-04599
VS.

SUZANNE N. NORTQN, | NDI VI DUALLY, KENNETH R
NORTON, | NDI VI DUALLY, SUZANNE NO NORTON AS
TRUSTEE OF THE SUZANNE N. NORTON LI VI NG TRUST
DATED MAY 8, 2012, AND KENNETH R NORTON, AS
TRUSTEE OF THE KENNETH R NORTON LI VI NG TRUST
DATED MAY 8, 2014,

Def endant s.
DEPONENT: ANN LI PPI NCOTT
DATE: February 11, 2026
Tl ME: 2:05 p.m
LOCATI ON: Bel | any Law Firm

M/rtl e Beach, South Carolina

REPORTED BY: KAREN BECKMAN, CSR
CERTI FI ED SHORTHAND REPORTER
CLARK BOLEN, | NC.
P. 0. Box 73129
Charl eston, SC 29415
843-762- 6294
VWAV CLARKBOLEN. COM
O fice@ ar kBol en. com
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APPEARANCES

ON BEHALF OF TI DEWATER PLANTATI ON COVMUNI TY
ASSCOCI ATI ON, | NC. :

COPELAND STAIR VALZ & LOVELL
BY: TAYLOR CARY

40 Cal houn Street

Charl eston, South Carolina

ON BEHALF OF SUZANNE N. NORTON, | NDI VI DUALLY,
KENNETH R NORTON, | NDI VI DUALLY, SUZANNE NO
NORTON AS TRUSTEE OF THE SUZANNE N. NORTON LI VI NG
TRUST DATED MAY 8, 2012, AND KENNETH R NORTON,
AS TRUSTEE OF THE KENNETH R. NORTON LI VI NG TRUST
DATED MAY 8, 2014:

BELLAMY, RUTENBERG COPELAND, EPPS,
GRAVELY & BOWERS, P. A,

BY: HOWELL V. BELLAMY, |11

1000 29t h Avenue

Myrtl e Beach, South Carolina

ALSO PRESENT:

KEVEN CARVAJAL
Vi deogr apher

ROBERT DEW TT MOSS
PAl GE F. BELLAMWY
CATHERI NE S. VEI S
TOBY D. RI CHARDS
KENNETH NORTON
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THE VI DEOGRAPHER: We are on the
record in the video deposition of Ann Lippincott
in the matter of Tidewater Plantation Comunity
Associ ation, Inc., vs. Suzanne Norton, et al.

Today's date is February 11th,
2026. The tinme is 2:05 p. m

The court reporter is Karen
Beckman. My nane is Kevin Carvahal, videographer
with O ark Bol en.

WIIl counsel please identify
t hensel ves for the record.

M5. CARY. Counsel for Plaintiff
and Countercl ai m Def endant, Taylor Cary.

MR, BELLAMY: Howell Bellany with
the Bellany Law Firm | represent the defendants
in this case, the Nortons.

THE VI DEOGRAPHER: Al l right.

Court Reporter, please swear in the wtness.

THE REPORTER: Good afternoon.
Before this proceeding noves forward, I'd like to
I nstruct the attorneys and witness to speak
slowy and clearly and not interrupt one another.
| do not want to interrupt, but | wll if | have
to.

ANN LI PPl NCOTT,

Clark Bolen, Inc.
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havi ng been first duly sworn, was exam ned and
testified as foll ows:
EXAM NATI ON

BY MR BELLAMY:

Q Ann, how are you doi ng?

A. |I'mdoing fine.

Q | think last tine that | had a chance to
talk to you directly we were involved in a
deposition in anot her case.

A Yes.

Q Ckay. And obviously you have been
deposed before, okay?

A.  (Nods head up and down.)

Q And what | need to do pursuant to our
Rul es of Cvil Procedure -- and you know that |
represent the Nortons in this matter, and the
plaintiff is Tidewater Plantation Comunity
Association, Inc., and is represented by Tayl or
Cary. And ny understandi ng, she's al so your
counsel in this matter too --

A Yes.

Q ~-- legal counsel. kay.

Now, we've sent you a copy of a Notice

of Deposition. And did you receive it?

A | did.

Clark Bolen, Inc.
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Q Ckay. Now, what | want you to do, Ann,
Is flip back to the subpoena, and there's an
attachnment. This is Exhibit No. 13.

(Exhi bit No. 13 marked for
I dentification.)

Q And I'll just publish this part on the
record. It's got Attachnment A and it's got the
caption of the lawsuit, and it says, Al
docunents and information in your possession,
custody, and control concerning your
I nvestigation, interpretation, findings, and
decisions related to the above-referenced
| awsuit, parties, subject property identified at
4630 South Island Drive, (Lots 407 and 408),
North Myrtle Beach in South Carolina. [It's got
the zip 29582, including, but not limted to, and
It's got correspondence, emails, texts, notes,
financial records, nenorandum And it's got a
list of Itens 1 through 23.

And ny question is, did -- and for the
record, obviously you reside in Tidewater
Pl antation, correct?
A Yes.
Q Oay. And you have been a fornmer nenber

of the DRB, correct?

Clark Bolen, Inc.
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Yes.

Ckay. And for the record, you served on

the DRB from what period of tine to what period

of time?

| know that you were -- in 2020 you

were serving on the DRB, correct?

A.
Q
A.
2024 for
Q
| think,
A.

> O > O

Q
fromthe
A.

Q

| was 2010 to sonetine in 2014.

Ckay.

Again in 2018 to 2020 and then again in
about eight nonths to '25.

Ckay. And then you got off the DRB in,
sonetime in 20247

' 25.

' 25, okay.

| believe it was April.

Ckay. D d you resign fromthe Board?
Yes.

And for the record, why did you resign
Boar d?

Alittle discord wwth the Master Board.
And the president of the Master Board at

that tinme was Cathy Wi s?

A
Q

No. Toby.
Toby.
But she was vice president --

Yes.

Clark Bolen, Inc.
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Q =-- or she was on the Master Board at
that tine?

A Yes.

Q Okay. And would it be fair to say over
the years you and Cat hy have di sagreed on the
I nterpretation of the governi ng docunents for
Ti dewat er Pl antation?

A.  On Harbor Loft we did.

Q Ckay.

A. | don't believe we had any sort of
di scord on the Norton situation.

Q Ckay. Now, pursuant to the subpoena in
Attachnent A did you get a chance to -- did you
have any docunents, texts, enmails in your own
personal custody and control? D d you bring
anyt hi ng pursuant to this subpoena?

A.  No.

Q Ckay. Do you have any docunentation
that's relevant to this lawsuit in your own
personal custody and control at your house?

A. No. Only what was provided by the
attorney.

Q Oay. Do you not keep records of the
gover ni ng docunents or, you know. ..

A. | did when | was on the DRB.

Clark Bolen, Inc.
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Q Okay. ay. Al right.

Let me nove on. Also | nmarked a copy of

your deed. | think, was it Defendant's
Exhibit -- was it 13 or was it 14? Your deed
ri ght here.

M5. CARY: It's 14.
(Exhibit No. 14 marked for
I dentification.)

Q 14. Ckay.

This is the deed that was filed sonetine
July 10, 1997. And all this deed represents is
that you're a property owner in Tidewater
Pl antation, correct?

A Yes.

Q Okay. And your property is subject to
the PUD Agreenent. It's subject to the Third
Amended Restated Decl arati on of CCRs and Byl aws.
It's subject to -- including anendnents. And
It's subject to the Design Review Board's
standards, requirenents, and subsequent
amendnents, correct?

A.  Yes.

Q And as of today's date, you currently
still reside at that property?

A. Yes.

Clark Bolen, Inc.
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Q And ny understanding is your property,
where it's located at, when you turn to go in
South Island, you have to go by your property; is
that a fair statenent?

A Yes.

Q And for the record, South Island is in a
fl oodpl ai n, correct?

A Yes.

Q |Is your property in a floodplain?

A.  No.

Q Ckay. Now, one of the things | want to
tal k about -- give ne one second -- okay. The
mast er association who is the plaintiff in this
| awsuit, they are a nonprofit corporation,
correct?

A Yes.

Q Okay. And the DRB is a subset or
commttee of the Master Board?

A Yes.

Q Do you agree with that?

A Yes.

Q And they're under the jurisdiction of
t he Master Board, correct?

A Yes.

Q Okay. Now, when you go to -- let ne ask

Clark Bolen, Inc.
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you this: Have you ever had a chance to -- are
you famliar with the South Carolina Nonprofit
Cor poration Act?

A. Somewhat, not -- |'maware of it.

Q Oay. And let ne hand you a copy.

MR, BELLAMY: |'Ill mark this as
No. 15.

(Exhi bit No. 15 marked for
I dentification.)

Q Ann, take a mnute -- Ann, would it be
all right to call you Ann?

A.  Yes. Fine.

Q Wat |I'd like you to do is just take a
mnute to ook over it and just famliarize with
it, and I'll just have sone general questions,
okay?

(Pause in the proceedings.)

Q GCkay. Ann, what this is that this is
fromTitle 33, Corporations, Partnerships, and
Associ ations. That's fromour South Carolina
Code of Laws. And specifically this is Chapter 8
of Title 33, and it deals with directors and
officers, and it also deals wth commttees that
are subsets of the Board of Directors.

In Article 3, which is what we're

Clark Bolen, Inc.
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tal ki ng about right here, it deals with standards
of conduct, and specifically provides
Section 33-A 300, General Standards for
Directors.
Did | state that correctly?

A Yes.

Q GCkay. And it applies again to a
nonprofit corporation. And in this particular
| awsuit, the Tidewater Plantation Comrunity
Associ ation, Inc., the plaintiff in this case, is
a nonprofit corporation, correct?

A.  Yes.

Q Okay. And it specifically says, under
subparagraph A, A director shall discharge his
duties as a director, including his duties as a
menber of the commttee, in good faith, in
subparagraph 1 and subparagraph 2, with the care
an ordinary prudent person in a like position
woul d exercise under simlar circunmstances, and,
under subparagraph 3, in a nmanner reasonably
believes to be in the best interest of the
corporation and its sharehol ders.

Did | state that correctly?
A Yes.
Q Okay. So no question that the Board of

Clark Bolen, Inc.
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Directors for the Master Association and the
committee nenbers of the Board of Directors for

t he Design Revi ew Board have a duty of good faith
to act with reasonable care regarding their
duties and responsibilities as set forth in the
gover ni ng docunents of the Tidewater PUD,
correct?

A. Correct.

Q Ckay. And clearly -- and one of the
things | wanted to go through with -- give ne one
second.

MR. BELLAMY: Do we have a copy of
the -- Madam Court Reporter, | need a copy of the
Conpl aint that we had |isted as an exhibit. |
think it's either 3 or 4.

MS. CARY: It's Exhibit 8.

(Exhi bit No. 8 previously marked
for identification.)

Q Al right. Let nme do this -- | think I
can do it fromnmenory. GCkay. What you' ve got
what you're holding is -- it's a Summons. And
it's a Verified Anrended Conpl ai nt, okay?

When you flip it over on page 3, it
I ndicates it's an Anmended Verified Conpl aint.

Did | state that correctly?

Clark Bolen, Inc.
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A. Yes.

Q GCkay. And it shows that it was filed on

August 30t h, 2021.
Did | state that correctly?

A.  Yes.

Q Oay. If you flip back to the last --
and it's also got exhibits. Gve ne one second.
And for the record -- and just please confirm
this. The plaintiff has exhibits from A through
Exhibit G See if you agree with that, for the
record.

A.  Yes.

Q Okay. Now, Ann, what |I'mtrying to do
Is |I've got a | ot of docunents, so I'mkind of
trying to nove as quickly as I can. |'m not
going to go through every single paragraph, but
|"mgoing to try to focus on what | think is
rel evant.

So now what | want to do is, | want you

to flip over to page 4, okay? And then under the

heading it says, Tidewater Plantation and its
Covenant s, okay?

The first paragraph, 8, deals with the
PUD Agreenent, correct?

A. Yes.

Clark Bolen, Inc.
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Q And you woul d agree that the PUD
Agreenent is the agreenent between the Gty of
North Myrtle Beach and the original devel oper in
this case, which was Southern Land and Col f
Conmpany, LTD, correct?

A. Correct.

Q GOkay. And the PUD Agreenent is the
controlling docunent as far as Tidewater -- you
know, as far as the Tidewater PUD. It's the
sem nal docunent, all the responsibilities,
obl i gations, and duties and so forth. And as far
as what is permtted, what is intra vires that is
perm ssible as far as the duties and powers of
both the Master Board and the DRB all arise from
t he PUD Agreenent, the original PUD Agreenent and
amendnent s.

Do you di sagree with that?
M5. CARY: (Objection to the form

Q You can answer.

A Yes.

Q Now, what | want to do is | want to flip
you over to page 5, and it's under paragraph 9,
okay? And under paragraph 9, I'll quote. |'ve
got a little bit of a squeaky there, but it says,

The rel evant Tidewater Plantation Comrunity

Clark Bolen, Inc.
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Associ ati on governi ng docunents were hereinafter
I ncorporated by reference. And then it says,
Hereafter collectively referred to as the
gover ni ng docunents, include but not limted to,
and then you' ve got subparagraph a through d,
okay?

And as far as subparagraph a tal ks about
the Third Amended and Restated Decl arati on of
Covenants, Conditions, and Restrictions from
Ti dewater Plantation including the Bylaws. It
references that docunent and the deed book and
page.

Do you agree with that?

A Yes.
Q And it represents relevant anendnents.

In the second docunent, you've got the
Property Omers Rul es and Regul ati ons Manual
recorded in the Horry County Register of Deeds,
and he gives a deed book and page. GCkay. And
it's in parenthetical referred to as (Rules and
Regs.)

And then the third docunent is
subparagraph c. It's the Design Review Board
St andards, Requi renents, and Procedures. And

It's dated August 6th, 2020. It was recorded in

Clark Bolen, Inc.
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the Horry County Regi ster of Deeds at 4275 at
page 2053.

And the | ast one is subparagraph d, the
Contractor Work Rules, and it's dated March 2021,
and it's attached as Exhibit A

You' ve got Exhibit A, B, C, D, E, F, and
G correct?

A. Correct.

Q Now, this Anmended Conpl ai nt was prepared
by Amanda Bail ey, okay? Are you famliar wth
Amanda Bai l ey?

A Yes, | am

Q Okay. She used to work at Burr Fornan,
LLP. And since then she's no | onger working for
them and | think she's in-house counsel for
Coastal Carolina University.

But your current attorney is Tayl or
Cary, okay?

So the point | want to nake i s Amanda
Bailey was initially the attorney of record when
the anended | awsuit was filed on August 30th of
2021.

Do you agree with that?

A Yes.

Q Okay. Now, if you flip over to the next

Clark Bolen, Inc.
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page, you'll see Verification to Anend the
Verified Conplaint, okay? And what |I'mgoing to
do I'mgoing to kind of read this into the
record. Then after | read it, I'll have sone
fol |l ow up questi ons.

It states, Catherine S. Wis, being
first duly sworn and deposed and says, | have
read the follow ng Arended Verified Conplaint,
and the nane is true of ny own know edge except
to those matters or things relied upon
I nformati on and belief and to those things |
believe themto be true.

Ckay. Did |l read that correctly?

A. \Were are you reading that?

Q R ght here. R ght here. It says, |
have read the foregoing. Yeah.

Ch, I'msorry. | apologize. | thought
you were -- it's the next page after the
signature page on the Anmended Conpl ai nt.

A Ckay. | see it.

Q Yeah. See where it says right here, it
says, Verification to Anended Verified Conplaint.
And then it goes, Catherine S. Wis, being duly
sworn, deposed and says, quote, | have read the

f oregoi ng Anended Verified Conpl aint, and the

Clark Bolen, Inc.
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sane is true of ny own know edge except to those
matters and things stated upon information and
belief. And to these things, | believe themto
be true, end quote.

Did | read that correctly?

A.  Yes.

Q And I think she signed this roughly, it
| ooks |ike, in August of 2021. Do you agree wth
that? | think it was notarized on the 30th day
of August 2021.

A Well, the date is wong, but it is
August 2021, yes.

Q kay. kay.

So essentially do you know what a
verification is?

A. A verification?

Q Yes.

A. You're verifying sonething is correct.
Q Correct. R ght. Under oath. Ckay.

Now, getting back to paragraph 9 and as
we went over those --

A. Wiat page are you on?

Q Page 5. Ckay.

MR. BELLAMY: And, Madam Court

Reporter, for the record, this is Defendant's

Clark Bolen, Inc.
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Exhi bit --
THE REPORTER: | don't know.
She'll have to...

Q M am |'msorry.

A 8.

Q ay. | apologize. Thank you, Ann.
It's Defendant's Exhibit 8, for the record.

And we already tal ked about paragraph 9
of the Anended Conpl aint, okay? And we went over
basically the governing docunents, okay, that are
outlined in subparagraphs A B, C, and D
correct?

A Yes.

Q And ny question is these were the
appl i cabl e docunents, to your know edge, at the
time the lawsuit was fil ed agai nst the Nortons,
okay? These were the controlling docunents that
Amanda Bail ey was relying upon as far as
asserting what her position was with respect to
whet her or not the Nortons conplied with, you
know, the terns and conditions of the governing
docunent s.

And what | nean "controlling docunents,"”
t hese were the docunents that applied based upon

when they submtted their plans, architectural

Clark Bolen, Inc.
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plans, to build for new construction on Lots 407
and 408.

At the tinme they submtted those pl ans
for DRB board approval, these were the
controlling docunents that applied wth respect
to their property.

Do you agree with that?

M5. CARY: Objection to the form
You can still answer.
A. Yes. The PUD should be included in that
al so?
Q | agree. | agree. The PUD is the
control i ng docunent.
A. But that's a Cty docunent. These are
Ti dewat er docunents. And the Cty docunent is --
that's the Gty's docunent.
Q Let ne see if |I can explain it this way.
The PUD Agreenent is the sem nal docunent between
the Gty of North Myrtle Beach and the ori gi nal
devel oper, okay? And we'll get to the PUDin a
second.

And what essentially the PUD says is, is
the heirs and assigns of the city and of the
ori gi nal devel oper, which would be the

associ ati on, okay, the Master Association, their

Clark Bolen, Inc.
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heirs and assigns would be -- they're bound by as
far as the design standards as set forth in the
PUD.

Do you have any reason to disagree with
t hat ?

A.  No.

Q Now, what the PUD also says is, is that
the Board and the Gty have the right to have
addi ti onal covenants, conditions, restrictions
regardi ng setting up the powers and duties and
obligations of the Board of Directors and the
Desi gn Revi ew Board, okay? That's set out in the
PUD Agr eenent.

So what you have is, is you' ve got the
PUD, which is a semnal controlling docunent, and
then one of the -- as far as the Anended and
Restated Declaration -- the Third Amended and
Rest at ed Decl aration of Covenants, Conditions,
and Restrictions and Bylaws for Tidewater, you
know, Association, that is the controlling
docunment as set forth on paragraph 9 that the
Board of Directors | ooks to and the design board
| ooks to regarding as far as the scope of their
powers dealing with, you know, whether or not the

Nortons' plans and, you know, the architectural

Clark Bolen, Inc.
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pl ans conply with what | would say is the Design
Revi ew Board standards of the association.

For exanpl e, maximum buil di ng hei ght,
set backs, whether you can have a tabby driveway
or whether you can put, you know, a firepit in
your yard or whether -- whatever type of railing
or, you know, whatever type of wi ndows, it's all
set forth in the Design Review Board construction
standards of the DRB?

A Yes.

M5. CARY: (Dbjection.

Q GCkay. So the nmain thing | wanted to say
Is, the point | wanted to use is the |lawsuit was
filed by Tidewater, you know, Plantation
Community Association, Inc. And the point | was
trying to make i s Amanda Bail ey, who was the
attorney for the plaintiff in this particular
case, the Master Association, she outlined in
paragraph 9 the controlling docunents that would
apply with respect to their allegations agai nst
the Nortons in this lawsuit. That's the main
point | wanted to nake.

And do you have any reason to di sagree
with that?

A.  No.

Clark Bolen, Inc.
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Q Ckay. And, Ann, you would agree as a
fornmer nenber of the Design Review Board -- and
this is one of the things that | think is
i nportant -- that a | ot of people that serve on
Desi gn Revi ew Boards or serve as a Board of
Director on a nonprofit corporation are not
attor neys, okay?

And, Ann, you would agree that to
I nterpret and review a docunent you don't have to
be | awers. You don't have to go to | aw school
to say only |l awers can interpret docunents. The
point is as a person who has common sense and
know edge and experience, life experience and
skills and that can read and wite can interpret
a docunent.

You don't disagree with that.

A. No. | agree.

Q Ckay. So when you were on the -- |
think there were several periods from 1997 up
until 2025, if | renmenber your testinony. There
were like two or three -- at |least three or four
times that you served on the Design Review Board
in different capacities?

A Yes.

Q And the point | want to nmake is when

Clark Bolen, Inc.
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you -- the first tine that you served on the
Desi gn Revi ew Board, did you take it upon
yourself to go back and review the governi ng
docunents, |ike the PUD Agreenent? D d you go
back and read, you know, the Third Anended and
Restated Declaration of CCRs and Bylaws? Did you
review that? D d you review the Design Board,
you know, standards and requirenents, and
procedur es?

A Yes. | -- yes.

Q Ckay. The reason why | ask that is,
obvi ously, as part of your duties and
responsibilities is acting in good faith. And
part of your duty and care as being a Board
menber on the Design Review Board you have the
duty to informyourself of what the governing
docunents are that apply to a particular factual
situation or dispute between the parties, between
a homeowner and Design Revi ew Board, between a
honeowner and the Master Board.

And obviously in order to resolve that
di spute, legal factual dispute, you' ve kind of
got to know what the docunents say.
Do you agree with that?
A Yes.
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Q And to the extent that you' ve never
read, you know, the PUD Agreenent and you don't
know anyt hi ng about it, obviously that would
essentially -- assuming there was a situation
where a Board nenber was serving on the Design
Revi ew Board and indicated that he never read the
PUD Agreenent, that would kind of be a -- you
woul d agree -- a breach of the standard of care?

M5. CARY: (Objection to the form

Q You can answer.

A. There is a copy of the PUD Agreenent
always in the DRB office. And | know speaking
fromny own experience, | referred to the PUD

Agreenent on a regul ar basis.

Q Right.
And let me ask this -- and |I' m not
trying to put you on the spot -- but just

hypot hetically to the extent that sonebody had
served on the DRB and an individual had served on
the Master Board, to the extent they testified

t hat they never reviewed the PUD Agreenent, that
woul d ki nd of obviously, you know -- they would,
you know, fail to obviously discharge their duty
of good faith and care to be famliar with the

gover ni ng docunents.
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Qobvi ously they're nmaking deci sions that
are bindi ng the honeowners and bi ndi ng t he Board,
and the only way you can nake an intelligent
decision is know what the docunents say, correct?

M5. CARY: bject to the form

Q So the point I'mgetting to, if there
hypot hetically is a Board nenber that's on the
Desi gn Revi ew Board and he's never reviewed the
PUD Agreenent, obviously that woul d be evidence
of his failure to discharge his duties.

M5. CARY: (Objection to the form

Q You can answer.

A. | think circunstances would dictate, not
just a flat-out --

Q That would be evidence -- the fact that
he never read the PUD Agreenent, that would be a
failure to discharge his duties. That would be
evidence of his failure to discharge his duties?

M5. CARY: (Objection to the form

Q You can answer.

A.  Not necessarily, because everything in
the PUD Agreenent that would apply to anything
you're doing on the DRBis also in the DRB
st andar ds.

Q Well, assumng that -- let nme put it
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this way: |If you're on the Board of D rectors,
the Master Board of Directors, if you're on the
DRB, in order to act in good faith, in order to,
you know, conply with your duty of care, a Board
menber would need to informhinself and be
famliar wiwth the PUD Agreenent as far as the
dealing with -- also dealing with the
Decl arations of CCRs and Byl aws and anendnents
and al so dealing wth, you know, the DRB
standards, requirenents, and procedures. And in
order to conply with your duty of good faith and
duty of care, you would need to famliarize and
becone famliar with those docunents.
M5. CARY: bjection to the form
Q Do you have any reason to disagree with
t hat ?
A I'msorry?
M5. CARY: (Objection to the form

Q Do you have any reason to disagree wth

A. | don't disagree wth it.
Q Okay. Al right.
MR. BELLAMY: What |'d like is the
PUD Agreenent. If we can pull that real quick.

Q Ann, | think this is, what, Defendant's

Clark Bolen, Inc.
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Exhi bit No. ..

A 2.

Q 2?7 ay. Al right.

(Exhi bit No. 2 previously marked
for identification.)

Q Wiat you've got, this is the Planned
Unit Devel opnent, PUD Agreenent, between the Gty
of North Myrtle Beach, South Carolina, and
Sout hern Land and Gol f Conpany, LTD, for the
Tidewater Golf Club and Plantation, okay? And it
I ndicates that it's got a Deed Book of 1544, and
it's got a page of 391. And it looks like it was
filed on April 30th of 1992. Ckay.

Do you agree with that?

A.  Yes.

Q ay. Now, Ann, understand |I'm not
going to go through every -- you know, there are
a couple of sections and provisions that | want
to address, and I'l|l try to nove pretty quickly
through them So |I'mnot going to go through the
whol e docunent. So what |'Il try to do is |I'Il
try to direct you to the rel evant provisions,
okay?

The first thing | want to do, if you

woul d go -- and the pages that we're going to
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focus on are page 1 through 13, okay? W're not
going to go through all 13 pages. But the thing
| would do, if you need to flip through it real
qui ck, you know, to refresh your nenory, let ne
know and | can wait.

A.  No, |'m good.

Q GCkay. On page 1, it says, The Cty of
North Myrtle Beach, South Carolina, a South
Carol i na Muni ci pal Corporation, and Southern Land
and Golf Conpany, LTD, hereafter referred to as
t he Devel oper, hereby covenant and agree to bind
t he successors and assigns as follows. Ckay.

So what that specific | anguage does is
bi ndi ng the heirs and assigns of the Gty of
North Myrtle Beach and the heirs and assi gns of
t he Devel oper, which include the Master
Associ ati on,

Do you agree with that?

A.  Yes.

Q Okay. Now, what | want to do is | want
to focus on -- | want to direct your attention to
subparagraph A2. And what 1'd like you to do is
read that into the record, and then I'll have
sone foll ow up questions.

Oh, read it loud. Publishit. I'm
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sorry. My apol ogi es.

A. To all future devel opnent for the
project shall -- mne is not there -- | believe
It says conformto the standards --

Q Described herein.

A. -- described herein. Each phase shall
require approval by the Cty. Approval of the
Pl anni ng Comm ssion, the Gty Council, or other
regul atory agencies may al so be necessary.

Q ay.

A.  Then m ne has sonet hi ng.

Q And review shall be as stated in
Sections 9 and 10 of this agreenent.

And then the | ast sentence says,
Anyt hi ng not covered in this docunent shall be
governed by the Gty Zoning O dinance Section 8
of this Agreenent -- and Section 8 of this

Agr eement .

Did | read the | ast sentence correctly?

A. Yes.

Q So this is a sem nal docunent that binds

the City of North Myrtle Beach and the ori gi nal
devel oper and its heirs and assigns, which
I ncl udes the Master Association, correct?

A. Correct.
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Q Now, one thing, Ann, | want to ask you
about is -- and you may have to flip through the
Docunents 1 through 13 -- but ny specific
question is, is there anything in the PUD
Agreenent, this PUD Agreenent, that specifically
addresses building in a floodpl ain, okay, a
residential structure like a single-famly
res- -- inlarge lots in a floodplain? |s there
anything that specifically addresses that?

A.  Fromny know edge, | don't recall their
fl oodpl ai n bei ng addressed --

Q That's right. That's right.

A. -- in there.

Q So what | would say, ny review of the
docunent is |'ve read pages 1 through 13 and the
attachnments, and I would represent as an officer
of the court there's nothing in the PUD
Agreenent, this PUD Agreenent, that specifically
addresses building in a floodplain and how you
determ ne or how you neasure maxi mum roof hei ght.

Do you agree with that statenent?
M5. CARY: Objection to the form

A. I'"'mnot aware that there's anything in
her e.

Q Okay. Now, if you had sufficient tine
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to review it, because I'mnot trying to trick
you. But if you can point it out, I1'd like to

see it, but | don't think it's in there.

A | don't think it is.

Q Just take your tinme. |If you want to go
back - -

A I"'mnot -- | nmean, I'm--

Q Ckay. You're pretty sure --

A I'mpretty famliar with the PUD. |
don't recall it being in there.

Q Okay. Al right.

The next question |'ve got for you --
and I'mstill tal king about, you know, this PUD
Agreenent. Ckay. |Is there anything in the PUD
Agreenent that specifically states or indicates
that Section 23106 is inapplicable as far as how
you woul d determ ne maxi num bui |l di ng hei ght, of
roof height of a residential structure in a
floodplain? 1Is there anything that speaks to
that, to your know edge?

A.  To ny know edge, it's not in the PUD
Agr eenent .
Q Oay. Al right.
And the point I'"'mtrying to make is --

the reason why | ask those questions is, is when
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you go to subparagraph A2, again it specifically
states anything that is not covered in this
docunent shall be governed by the Gty Zoning
Ordinance. GCkay. Did |l state that?

So based upon the | ast sentence of
subparagraph 2, if anything regarding regul ations
or dealing with provisions of the Gty of
North Myrtl e Beach Zoning Ordinance, if they're
not specifically, expressly excluded, okay, then
you would |l ook to the city ordinance. If it's
not specifically addressed in the PUD, ny
guestion is you would agree that you woul d have
to go to the City Zoning Odinance obviously to
deal with that?

For exanple, the Cty Odinance on
23-106 deals with building a residenti al
structure in a floodplain.

Do you agree with that?

M5. CARY: (Objection to the form
A.  Yes.
Q Ckay. Ckay. Yes.
A. It's not in the governing docunents for
Ti dewat er, anyt hi ng about 23-106.
Q Okay. So you would agree that based

upon that |ast sentence that because there's

Clark Bolen, Inc.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Ann Lippincott 35

nothing in the PUD Agreenent dealing with
deter m ni ng maxi mum bui | di ng height in a
fl oodpl ain, you would resort to 23-106.
You agree with that?
M5. CARY: bjection to the form

Q You can answer.

AL Me as -- in general or ne as a DRB
menber? | would not have even been aware of
23-106.

Q As a DRB nenber.

A. | would not be aware of 23-106.

Q But what I'msaying is you're famliar
with 23-106, aren't you?

A. Now I am

Q Oay. | understand that. All right.

But the point I'mtrying to nake is, is
because there's nothing in the PUD Agreenent that
deals with building in a -- building a
residential structure in a floodplain as far as
det er m ni ng maxi mum bui | di ng hei ght, how you
measure, whether it's fromgrade or you determ ne
what the base certified flood Ievel, 1 foot above
that and neasure fromthere. M point being is,
I's that because that is not specifically

addressed in the PUD, you would | ook to the Gty
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Zoni ng Ordi nance for clarification?
Do you agree with that?
M5. CARY: (Objection to the form

A. DRB never got involved in any kind of
enforcenent, any kind of ordinance or --

Q I'mnot saying it's your job to enforce
It. |I'"mjust saying for clarification purposes,
li ke | said, that sentence says if the PUD
doesn't speak to it, you have to ook to the Cty
Zoni ng Ordi nance. That's what that |ast sentence
says.

Do you agree?

A Yes.

Q Okay. So what |I'msaying is, is that,
as you had nentioned, you since | earned when you
were on the DRB, and it since cane to your
know edge, that when you deal with a situation
when sonmebody is building in a floodplain, that
23-106 specifically deals with that.

You don't disagree with that?
M5. CARY: (Objection to the form

A. | don't really want to coment on
interpreting a federal. ..

Q It's not federal.

A. A city ordinance.
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Q WwWll, thethingis, is that a | ot of
times is when you're on the DRB and you're in a
PUD, you're going to have to look to the Gty
Zoni ng Ordi nance as far as determ ning whet her or
not sonebody's plans, construction plans,
architectural plans conply with, you know, design
revi ew standards. Sonetines you're going to have
to look to the actual city zoning agreenent -- or
zoni ng ordi nance, excuse ne, to neke that
determ nati on whet her they conply or don't
conpl y?

A. No, we would not. W only enforce and
refer to the DRB standards when we | ook at house
pl ans.

Q Okay. But your controlling docunent
that you said, the PUD Agreenent, basically says
that if it's not specifically stated in the PUD
Agreenent, you have to look to the Gty Zoning
Ordinance. That's what the docunent says.

A. And everything we deal with in the PUD
Agreenent is also in the DRB standards.

Q R ght. And the point where this is
really comng to, Ann, is that ultimately the PUD
Agreenent sets out, you know, as far as the

hi erarchy and whi ch docunent controls.
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You don't disagree with that?

A.  No.

Q Oay. And if the PUD Agreenent says
that if it's not specifically addressed in the
PUD Agreenent and you have to look to the City
Zoni ng Ordi nance, whether the Board of Directors
does that, then that's what the PUD Agreenent
calls for, correct?

M5. CARY: (Objection to the form

A. | can't think of any reason why the
governi ng board woul d have to be in a situation
| i ke that.

Q Wll, let ne explain, okay? Wen
Ti dewater Plantation -- when the PUD -- Tidewater
Plantation is a PUD, correct?

A Yes.

Q Ckay. Wen it was created, the sem nal
docunent creating it is the PUD Agreenent, okay?
The PUD Agreenent is between the Gty of North
Myrtle Beach, and it's between the original
devel oper, correct?

A.  Yes.

Q And the Master Association Design Review
Board essentially errs to the designs of the

ori gi nal devel oper, correct?
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A Yes.

Q Soif -- in the PUD Agreenent there's
not hi ng that specifically addresses building in a
fl oodpl ain, correct?

A.  Yes.

Q Okay. Now, when the Nortons submtted
their building plans to you, okay, back in July
of -- | think in 2020, the Nortons submtted
their building plans for new construction on
Lots 407 and 408 that were prepared by Felix
Ayres, correct?

A.  Yes.

Q And when you got the plans, it didn't
take a rocket scientist to figure out that what
they did is -- through the DRB approval they
conbi ned two | ots, 407 and 408, correct?

A. Correct.

Q And their lot was the biggest ot in
South Island, correct, because they conbi ned two
| ot s?

A. | know there's several conbined out
t here.

Q Okay. I1'Ill represent that | think it's
t he biggest lot. Ckay.

Now, and you've already testified that
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there's nothing in the PUD that deals with how
you determ ne maxi num buil ding height in a
fl oodpl ai n, correct?

M5. CARY: Objection to the form

Q And, Ann, if you go back -- the other
thing I wll tell you, none of the governing
docunents deal with -- that were applicable at
the tinme that the Nortons submtted their plans
to the DRB back in -- a little bit before July of
2026, that dealt with how you determ ne nmaxi num
bui | di ng height in a floodplain.

Do you agree with that?
M5. CARY: (Objection to the form

Q You can answer.

A. It's not been in our docunents because
we don't deal with calculating building in a
f 1 oodpl ai n.

Q | understand that. You're getting ahead
of nmne. Wiat |'msaying is, is that because the
gover ni ng docunents of the Tidewater Plantation,
including -- we're tal king about the PUD. W're
tal king about all the docunents we -- you know,
we' re goi ng through subparagraphs A through, you
know -- let nme see, A through, whatever, D.

Ckay.
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Because they don't specifically deal
with how you neasure maxi mnum building height in a
fl oodplain for residential structure, then what
|"marguing is you have to refer back to the City
Zoni ng Ordi nance, okay?
And because -- what |'m asking you is,
I f you disagree with nme, then what 1'd |ike you
to do is, since you're famliar wth the
governi ng docunents, the PUD and all that, show
nme where -- any docunent at the tine that Ken was
trying to construct new construction, build his
house, back in July 2020 that specifically
i nstructed and infornmed the DRB regarding, you
know, the design standards and requirenents, how
you nmeasure maxi mum buil ding height. There was
nothing in -- there was nothing in the governing
docunents that dealt with that, correct?
M5. CARY: (Objection to the form
A. Pardon?
M5. CARY: (Objection to the form
Q You can answer.
A. No. W deal fromfinished grade to the
hi ghest peak.
Q ay.
A. PUD Agreenent and the DRB standards.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q

Deposition of Ann Lippincott

Al right.
MR BELLAMY: Let's mark this -- do

we have the building agreenent? Do we have

the --

| think | marked the building permt. See

if it's in there.

Q Ann, let ne back up for a second. |
want to ask you this: 1In the PUD Agreenent --
you've had a chance to look at it -- is there

anything in the PUD Agreenent that indicates that

maxi mum bui | di ng height is 41 feet?

A
Q

No. It's 42 in the PUD.
Ckay. Al right.
Now, in the PUD Agreenent, is there

anyt hing that specifically says that the DRB or

the Board of Directors has the right or the

di scretion to limt maxi mum buil di ng hei ght?

A
Q
A
Q

Revi ew

Does it state that in the PUD?
Yes.

Not that |I'm aware of.

It doesn't state that. Ckay.

And obvi ously you served on Design

Boards on three or four different

occasi ons over a period of greater than ten

years,

and you're aware of and you know that as

far as the governing docunents under South
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Carolina law are considered, |ike, a contract
bet ween t he Board, between the devel oper, and
bet ween the nenbers, okay? Al right.

And under covenants and conditions -- |
don't think Taylor will disagree with it --
they're strictly construed, okay? So you
strictly construe them

And what |'m saying is when you go back
and | ook at the PUD, | ook at the governing
docunents from Ti dewater, there's nothing in
there that it specifically, expressly state that
t he Board or the Design Review Board, the Board
of the Master Association or Design Review Board
has the discretion and the ability to limt
maxi mum bui | di ng hei ght.

It does not address that, correct?

M5. CARY: (Qbjection to the form

A. | don't know. |I'mnot --

Q Well, | need a -- | nean, what |'m
saying is you're famliar with the governing
docunents. You're not saying, | haven't had a
chance to read them | forgot about them |
never read them or anything like that. Since
you're famliar and have read them then what |

want to say is -- clearly I'll represent to you
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there's nothing in there that specifically all ows
or inpliedly allows the Board, the DRB Board, or
the Master Board to go back and say, you know,
|"mgoing to reduce it from42 to 41. There's

not hi ng that gives themthat express or inplied

power - -
M5. CARY: (Dbjection.
Q -- in the governing docunents?
M5. CARY. (Dbjection.
Q And if you say, Well, I'"'mnot sure, then

what | would ask you to do, Ann, is as far as --
go through the PUD and see if there's any

| anguage in there. Then go through the Third
Amended and Restated Declaration of CCRs and

Byl aws and show ne if there's anything in there.

Because, you know, | think what |'m
saying is | have the right to either know yes or
no. Either it does or it doesn't. It can't
be -- like |I say, you can't be half pregnant.
Either you are or you're not.

So what |'masking you is, with all due
respect, if you think that |anguage is in there,
please find it and point it out to ne.

A | don't think it is.
M5. CARY: (bjection to the form
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Q You don't think it is. GCkay. Are you
100 percent sure on that?

A.  No.

Q Wll, then take a mnute. Just go
through it. I'mwlling to wait.

A. Read the whol e PUD Agreenent ?

Q Well, it's 13 pages. You can flip
t hrough it.

A. Well, what about has al ways been
Ti dewat er DRB st andards can enhance the PUD
Agreenent, but it cannot violate the PUD
Agr eenent ?

Q I'Il get to that. You're getting one
step ahead of ne. | know where you are, but just
go through. What |I'masking is, ny specific --

A I'mnot aware that it's in the PUD.

Q Okay. So for the record, so we're clear
on this, regarding the PUD and all the governing
docunments for Tidewater Plantation, to your
know edge, upon information and belief, what you
know i s there's not any express | anguage t hat
states that the Master Board of Directors or the
DRB Comm ttee or Board of Directors has the
di scretion to limt maxi mum buil di ng hei ght from

42 to 41 or to 36 feet in a floodplain. There's
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not hi ng that expressly states y'all have that
right to do it, either an express right or
inplied right?

Is that a fair statenent?

M5. CARY: bjection to the form
A. Not to ny know edge.
Q Al right. Gkay. Al right.

Ann, bear with ne. Gay. Al right.
Al right.

What |'m holding is the Third Anended
Rest ated Decl arati on of Covenants, Conditions,
and Restrictions for Tidewater Plantation, okay?
And renmenber in the Conplaint that was prepared
by Amanda Bail ey, the Master Association's
attorney -- and then she filed, | think, that
Amended Conpl ai nt back in August of 2021 -- this
I s one of the docunments that she references that
woul d be controlling, correct?

A Yes.
Q Okay. Al right.

Now, |'ll represent to you there's
nothing in this docunent, the Third Anmended and
Rest ated Decl aration of Covenants, Conditions,
and Restrictions and Byl aws, that specifically

states that the maxi mum buil di ng height in
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Sout h Island, you know, subassoci ation, or |
woul d say that particul ar subdivision, that
al l ows a maxi num bui |l di ng hei ght of 41 feet.
There's no | anguage in this docunent that
specifically addresses that --

M5. CARY: (bjection.

Q -- saying it's 41 feet.

And to the extent you believe there is,
| would appreciate if you would point that out to
me.

M5. CARY: (Objection to the form

A.  To ny know edge, there is not.

Q Oay. Al right.

Al right. Ann, let ne refer you to --
this is Exhibit B, okay? And this is the
suppl enental use restrictions. And it's -- the
deed book and page is -- the page is 1815. And
just let nme know when you get there.

A. I'mthere.

Q GCkay. Now, it is Exhibit B. Cbviously
it's an exhibit to the First Anmended Decl aration
and CCRs, correct?

A Yes.

Q Now, I'mnot going to ask you about the

first paragraph, but I want to refer to the
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second paragraph where it tal ks about buil ding
hei ght .

What | woul d appreciate is you woul d
read that into the record, publish it, and then
"Il have sone foll ow up questions.

A. Building height was to the units within
the property described as Exhibit A hereto, no
dwel ling or other structure shall be constructed
on a lot which has a hei ght exceeding 42 feet
above the elevation of the average finished grade
of the lot. Declarant reserves the right to
nodi fy, anmend, or change the w thin height
restriction as it may apply to any unit or
dwelling within the additional property subject
to this declaration upon the filing of a
suppl enental decl aration of record, provided,
however, that all height shall be subject to the
provi sions of the PUD Agreenent dated April 4,
1989, and as may be anended.

Q Ckay. So what this agreenent is, as far
as building height, it basically is sending you
back to the PUD Agreenent, including al
amendnent s, okay?

So ultinmately you have to go back to the

PUD Agreenent to determ ne what the buil ding
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hei ght is, maxi num building height is, in a -- as
far as in South Island.

And when you go to the PUD, specifically
it deals with that section where it says
single-famly large |ots.

A Yes.

Q Do you know what 1'mtal king about ?

A Yes.

Q And if you go down to the second to the
| ast bullet point, it says, The upper expansion,

t he uppernost part of the roof is 42 feet.

Did | state that correctly?

M5. CARY: (Objection to the form

Q You can look at it. 1'Il pull it up.
Just take a mnute to ook at it.

A Wereis it?

Q Go to the PUD Agreenent. So what it
woul d be, it would be under, Ann, 3D,

Devel opnent al St andards, okay?

A Yes.

Q Al right. You go under 1, Large Lot
Single-Fam |y, and obviously that would refer to
the Nortons' two |ots, okay?

Then you go to the last bullet point and

It says -- | apologize -- the last bullet point,
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Upper nost point of the structure indicates

42 feet, correct?

A. Correct.

Q It doesn't say 41 feet?

A.  No.

Q And specifically it doesn't say, oh, by

the way, in a footnote, you know, the DRB board
or the Board of Directors for the Mster
Associ ation has the discretion to limt the
maxi mum hei ght of the structure in, you know, in
South Island. It didn't say that?
A.  No.
Q kay. kay.
So the point | want to nmake about the
Third Anmended Restated Declaration of Covenants
and Restrictions is that if you're going to anmend
maxi mum hei ght you have to refer to the PUD
Agreenent. And then what you have to do is you
have to neet with the city officials, the Cty of
North Myrtl e Beach, and you have to -- they have
to agree to obviously anend the PUD docunent.
So it's not like -- The Board does not
unilaterally -- the Master Board or the DRB
cannot unilaterally anmend buil ding height. They

have to get the Gty to sign off on that?

Clark Bolen, Inc.
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M5. CARY: (Dbjection.
A. In the PUD Agreenent.
Q In the PUD Agreenent, correct.
And renenber, again, the point |'m
trying to make is in the Third Arended and
Rest ated Decl arati on of Covenants, Conditions,
and Restrictions it specifically states that the
maxi num bui | ding height is 42 feet, correct? And
that you have the right to anend it or change it,
but the PUD Agreenent controls, correct?
M5. CARY: (Objection to the form
Q So in order to reduce the nmaxi mum
bui | ding height from42 to 41, you're going to
have to anmend the PUD docunent ?
A. To change it in the PUD, yes.
M5. CARY: (bjection.
Q Now, to your know edge, has the PUD been
anended since 1992 to the present date where it
I ncl udes an anendnent where they changed the
maxi mum bui | di ng height in South I|sland, where
they've limted it from42 to 41, to your
know edge?
A.  To ny know edge, no.
Q Oay. Al right.
Now, Ann, |'m going to hand you what's
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been previously marked as Defendant's Exhi bit
No. 5 to your deposition.

(Exhibit No. 5 marked for
I dentification.)

Q This is a building permit. And the
bui l ding permt was applied for on August 19,
2020. It was issued on Cctober 15, 2020, okay?
And it deals with the Nortons' property, okay?

A. | don't have that.

Q Al right. Take a mnute to |look at it.

A,  Ckay.

Q Ckay. Now, you were on the DRB back in
July of 2020, correct?

A.  Yes.

Q Okay. And the Nortons submitted their
plans to the DRB, and y'all rejected the pl ans.
And | think there was an email from Bob Myss to
the Nortons kind of |aying out ten points or what
were the reasons why that they rejected the
pl ans.

s that a fair statenment?

A.  Yes.

Q Okay. Now, what the building permt
shows is that after the DRB declined the Nortons'

construction plans to build their new house,
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resi dential house on Lots 407 and 408, what they
did is they took the plans prepared by Felix
Ayres, the architect -- and one point | want to
make too is Felix was a consultant to the DRB
back in 2020, correct?

A Yes.

Q GOkay. And what | nean by "consul tant"
Is if y'all had questions regardi ng architectural
| ssues, design issues determ ning nmaxi num
bui | di ng hei ght, he would be the guy ultimately
that -- one of the people, consultants y'al
woul d | ook to, correct?

A Yes.

Q Okay. And then to the extent there were
sone | egal issues about interpretation, you woul d
| ook to an attorney. And | think at that tine
the Master Association's attorney was Elizabeth
Saraniti, correct?

A Yes.

Q GCkay. So if y'all had interpretation
problens and you're trying to figure out what the
docunents say, you could defer to Ms. Saraniti,
correct?

A. Could, but to ny know edge, we never
di d.
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Q She, | think, lived in Panama, right?

Panama? She was |living in Panana at the tinme?

A. | don't even know.
Q ay.

A. | never net her.
Q Oay. Al right.

So the Gty -- based upon that buil ding
permt, the Gty signed off on the Nortons'
bui l ding plans for Lots 407 and 408 that were
prepared by Felix Ayres, the architect.

Do you agree with that?

A.  Yes.

Q Okay. Now, interestingly, | want to
make this clear, is that they signed off on that,
| think, on Cctober of 2020, which is --

A.  Yes. Cctober 15th.

Q Yeah. And so how many nonths -- and I'm
rotten at math -- but how many nonths is that
fromthe date when y'all denied or rejected it?
How many nont hs or days had transpired from --

A.  From July through Cctober.

Q GCkay. And that's...

A.  Three.

Q Four -- three or four. Okay. Yeah.
Al right.

Clark Bolen, Inc.
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Now, when they -- and were you aware of
the fact that M. Norton or Ms. -- the Nortons
basically -- the building plans they submtted
prepared by Felix Ayres, they had to pay, |
t hink, $10,000 for the building pernit.

Were you aware of that?

A.  No.

Q ay.

MR, BELLAMY: Mark this real quick.
Ckay.

(Exhi bit No. 16 marked for
I dentification.)

Q Now, what that is, is that -- let nme
see. | don't even have it in front of nme. |
think I could probably fromnenory, it seens
like -- |I've been dealing with this.

What you've got is, that is a reply that
Ben Caldwell filed -- let ne kind of lay the
foundation. Let ne back up for a second. Ckay.

Once the Master Board of the DRB becane
I nformed that the Nortons' building plans
prepared by Felix Ayres had been approved by the
City of North Myrtle Beach, ny understanding is
t hat Dave Jeffers, | think -- was he -- at that

time, was he chairman of the board for the DRB?
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A Yes.

Q GCkay. He files an appeal to the Gty of
North Myrtl e Beach Board of Zoni ng Appeal s taking
exception that the cupola was not a necessary
nmechani cal feature, okay?

A Yes.

Q And then there was a hearing held by the
Cty of North Myrtle Beach Board of Zoning
Appeal s, and essentially they reversed
Ben Caldwell, who was the zoning adm ni strator
for the Gty of North Myrtle Beach, correct?

A.  Yes.

Q Now, the point | want to nake is, is
that in that reply, Ben Caldwell, the zoning
adm ni strator cites 23-106, correct?

A Yes.

Q And basically what he says is -- and | et
nme -- take a mnute to read through that, and
"Il have a foll ow up question.

A, Ckay.

Q GCkay. I'mgoing to try to paraphrase
what 23-106 says, so if | msstate sonething,
Ann, tell ne.

What 23-106 essentially says, if you're

not in a floodplain, you start to nmeasure naxinum
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bui | di ng height from grade essentially. But if
you're in a floodplain, you do not neasure from
grade. You neasure fromthe base certified |evel
1 foot, and then you neasure up to the m dpoint
bet ween the eave and the hi ghest point of the
roof. Is that essentially what it says?

A Yes.

Q Ckay. And what the position of the Cty
Is is that when you're in the floodplain, it's
not 41 feet is the maxi num building height. It's
42, correct?

M5. CARY. Objection to the form

A Yes.

Q And the City's position also is you
don't neasure from grade when you're in a
fl oodpl ain. You neasure fromthe base certified
| evel, 1 foot above that to the maxi mum poi nt,
m dpoi nt between the eaves and t he hi ghest roof
[ sic].

And one correction is, is that for

what ever reason, what the Cty does, they've
changed the 23-106. And basically what their
interpretation is that once you determ ne what
the base certified flood level is, that's

essentially the first buildable Iiving space,
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okay?

Then 1 foot above that, they're
basically saying it's not between the m dpoi nt
and the highest point of the roof. It's from
t hat base certified level, 1 foot above that to
t he highest point of the roof. | think that's
what he's saying in there.

Do you agree with that?

M5. CARY: (Objection to the form
Q You can answer.
A. That's what |' mreading.
Q Ckay. So ny paraphrasing or

i nterpretation of what Ben Caldwell is saying in
his response to the appeal is -- that's
consistent. |I'mnot msstating it.

Do you agree with that?
A.  Yes.
M5. CARY: (Objection to the form
Q Thank you.
MR, BELLAMY: Mark this real quick.
(Exhi bit No. 17 marked for
I dentification.)
Q Ann, what |I'm show ng you right here,
it's basically part of, you know, the Design

Revi ew Board standards, conditions, and
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requi renents, okay?
And where it says, The procedural table
for new construction --

A.  Un- huh.

Q See where |I'mtal king about on the first
page right here?

A. Yes, uh-huh.

Q Are you famliar with this |anguage?
You know, | can -- | think you --

A Yes.

Q Okay. You know where it says, Review
county and city codes, Tidewater Plantation DRB
standards for site planning and architectural
criteria.

Did | read that correctly?

A Yes.

Q What that's basically saying is that the
Desi gn Revi ew Board nenbers, one of their
responsibilities in order to act in good faith
and conply with their duty of care, you know,
| ooki ng after the nenbers of the association and
obvi ously, you know, the relevant parties, is
that they've got to review the county and city
codes, and they've also got to review the DRB

standards for site planning and architectural
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criteria in order to conply with their duty of
good faith and due care.
Do you agree with that?

A.  No.

Q Al right. Explain why you don't agree.

A. This procedural table is witten for
contractors and people who are buil di ng houses.
And this is a procedure that they're to follow in
submtting an application to the DRB.

Q Ckay. But you would understand it if
you're requiring the contractors, you know, to be
famliar with the county, city codes, in order to
determne if they're follow ng, you know, the
county, city codes and al so the DRB standards for
pl anning and architectural criteria, y'all are
going to have to review those docunents too --

M5. CARY: (Qbjection to the form

Q =--inorder to be famliar with thenf
For exanple --

A. W do not review county and city codes.

Q Wll, the PUDis essentially it's an
ordinance with the City. D d you know that?

A.  Un- huh.

Q Okay. So the PUDis a city ordinance.

You are reviewing a city ordi nance and code.
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A. But when they change an aspect of the
PUD Agreenent, the Gty should change the PUD
Agr eenent .

Q They shoul d.

And what |I'msaying is in order to
change the PUD Agreenent, both the Gty and the
Master Board and the nenbers of Tidewater
Pl ant ati on have to be on the sane page.

You don't disagree with that, do you?

A. No. They both have to sign any
anendnent to the PUD, but it's a Gty docunent.

Q R ght. Ckay.

A. And the DRB doesn't nonitor city
or di nance changes.

Q Okay. Well, not to beat a dead horse,
but renmenber when we were tal king about the PUD
Agreenent and the PUD said that if there's not
sonet hing specifically in the PUD that deals wth
| i ke, for exanple, building in a floodplain, you
know, in determ ning maxi num bui |l di ng heighth, it
says you look to the city ordi nance.

Wul dn't that direct the DRB and the
Master Board to have to -- wouldn't that say that
they have -- in order to discharge their duty,

they have an affirmative obligation to go | ook at
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the city ordinance to nake sure, exanple 23-106,
to nake sure that, you know, that they're
conplying wth, you know, the governing
docunent s?
M5. CARY: bjection to the form

A. | don't think so because we don't
enforce changes to the PUD -- there were no
changes to the PUD Agreenent. That's the only
thing we're obligated to enforce is the PUD and
t he DRB st andards.

Q GCkay. Wll, Ann, let ne say this --

A. And until it's changed, we go by what
t he PUD st at es.

Q Rght. Right.

But in order to change the PUD, to anend
the PUD, both the City and the Master Association
and the nenbership and the DRB all have to agree
on it. You can't unilaterally anend the PUD
without the Gty agreeing to it, correct?

A. R ght.
M5. CARY: (Objection to the form
Q Ckay. kay.
A. But we would not be aware of an
ordi nance change. W would have no way of

know ng.

Clark Bolen, Inc.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Ann Lippincott 63

Q Well, let ne just say this: | agree
with you in the sense that -- if you go back to
the PUD Agreenent, | think Section 11, if you go
to the PUD Agreenent, okay?

Let me know when you get to it. | think
it's Section 11. Am/|l correct on that?

A. Modifications. Section 10, Expansions,
Modi fi cati ons.

Q And then go to No. 11, Section 11. See

It?

A Oh, there it is, yes.

Q Ckay.

A. Recordi ng.

Q Rght. In order -- let ne say this, in
order for the PUD to be effective -- enforceable,

it has to be recorded, correct?

A Yes.

Q Ckay. So let ne just say this, to the
extent that there are anmendnents to the PUD, it's
our position that they have to be recorded in RMC
office. And if they're not recorded, that
creates a problem

A Yes.

Q Oay. Al right.

Al right. Ann, see if you've got that
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docunent right there.
Ann, what |'ve got, the title is 23-100,
Conformty Wth Regulations Required. 1It's on
t he top.
A Yes.
Q Top left-hand corner.
Did | read that correctly?
A Yes.
Q Ckay. And for the record, this is part
of the Gty of North Myrtle Beach Zoning

Ordi nance, correct?

A.  Yes.
Q Okay. Now, |I'll publish the next
sentence. It says, No building, structure, or

| and shall hereafter be used, and no buil di ng,
structure, or part thereof shall be erected,
reconstructed, converted, enlarged, noved or
structurally altered unless in conformty wth
the regulations as set forth in this chapter.
Did | read that correctly?

A Yes.

Q So the PUD Agreenent is part of the city
ordi nance, okay? And based upon that |anguage,
Section 23-100 in conformty wth regul ations

requi red, this Section 23-100 through 23-106 and
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going forward woul d al so suppl enent the PUD
Agr eenent ?
M5. CARY: (Objection to the form

Q Do you agree wth that?

A. Only when enacted and approved by both
parties to the PUD Agreenent.

Q Wll, let's just say this. M position
Is is that the way this |language is witten,
because the PUD is part of the Gty Zoning
Ordinance, that this is part of the Cty Zoning
Ordi nance too, 23-100, and what this is
essentially saying is that you have to rul e upon
t hese provisions. |In addition to what the PUD
says, that these provisions also apply.

You don't disagree with that's what the
| anguage says.
M5. CARY: (Qbjection to the form

A. I'"'mnot confortable answering that.

Q Wll, let's see -- let's just work
through it. Let's parse it out a little bit,
okay? |'mnot trying to be tricky.

It says, No building, structure, |and
shall hereafter be used. No building, structure,
or part thereof shall be erected, reconstructed,

converted, enlarged, noved, or structurally
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altered unless in conformty with the regul ati ons
set forth in this chapter, okay? |I|s there
anything in 23-100 or 23-101 that basically says
that this | anguage does not apply to the PUD
Agreenent between the City of North Myrtle Beach
and the Master Association?

M5. CARY: (Objection to --

Q Is an heirs and -- is an heir of the
ori gi nal devel oper, heirs and assi gned of
ori gi nal devel oper.

M5. CARY: (Objection to the form
You can answer.

Just let ne...

Huh?

"' m not going to answer that one.

Ckay.

A. W don't have access to this as the DRB.

O > O > O

It's an ordinance. |It's a city ordi nance.
There's thousands of pages. The DRB does not
have access to that. Wen a change is nade,
unless it's nade to our specific PUD, we woul d
not be aware of it.

Q Oay. Ann, all right, | understand
that's your position, okay? So |I'mnot going

to -- okay.
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The point I"'mtrying to make is, is
that -- renmenber | showed you the reply fromthe
zoni ng director Ben Cal dwel | ?
A. Yes, uh-huh.
Q And he specifically said that 23-106 was

appl i cabl e?

A.  Yes.
Q Ckay?
A.  Uh- huh.
Q Now, the point I"'mreferring to is
that -- for the record, what is the --
Def endant's Exhibit what? What nunber is this?
A 4.

Q 4. ay. Thank you.

(Exhi bit No. 4 previously marked
for identification.)

Q So Defendant's Exhibit 4 to your
deposition -- for the record, we're referring to
23-100, Conformty Wth Regul ati ons Requi red.

And then we've al ready gone through the |anguage
of 23-100 and stated that. And the other thing |
want to direct your attention to, and then you' ve
got 23-101, 23-102, 23-104. You' ve got 23-105.
Then you have 23-106, okay?

And this is the specific provision that

Clark Bolen, Inc.
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Ben Cal dwel|l was tal king about in his reply to
the appeal fromthe DRBto the City of North
Myrtl e Beach Board of Zoning Appeals back in, |
t hi nk, sonmewhere around 2020.

So the specific revision that Ben
Caldwell is referring to, 23-106, is part of this
exhi bit.

You don't disagree with that?

A.  No.

Q Okay. Renenber when | described what
t he | anguage -- rel evant | anguage of 23-106
basically states that if you're in a floodplain
that in order to determ ne maxi mum hei ght, you do
not neasure fromthe grade. You have to
determ ne what the base certified flood |evel,
1 foot above that. And it nentions to the
m dpoi nt between the eave and hi ghest point of
t he roof.

My point being is, what this essentially
says is, is that when you're in a fl oodplain you
don't neasure fromgrade -- do you agree wth
that? -- based upon this provision.

A. That's what the ordinance states. But
our PUD Agreenent does not.

Q Well, no, the PUD Agreenent does not

Clark Bolen, Inc.
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address 23-106, period. |t doesn't state that
23-106 is inapplicable, correct?
M5. CARY: (Dbjection.
A. It doesn't address it.
Q That's what |'msaying. It doesn't
address it, so it doesn't say that it's
| napplicable, correct?
M5. CARY:. (Dbjection.
Q I'Il get right there. Let ne show
you -- bring the PUD Agreenent. | want to show
you sonething. GCkay. Let ne wal k you through
this and see if | can convince you. | may not be
able to but ['Il try.

VWhat we're going to do is, we're going
to go back to the PUD again, and we're going to
page 1 of 13. And then we go to subparagraph A2.
Renmenber what the | ast sentence said, okay. It
said, Anything not covered in this docunent shall
be governed by the Gty Zoning Ordinance in
Section 8 of this agreenent, okay?

So let's go to Section 8. Ckay. Let ne
see. Ah. It's on page 11 of 13. Ckay. Ann, |
want to direct your attention to Section 8 where
It says, Gty regulatory power, okay? That's

where | want to -- so you see where |'mtal king
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about ?
A.  Yes.
Q And I'll publish it for the record. It

said, quote, The city nmaintains all regul atory
powers as provided by law. This agreenent does
not preenpt any | and use regul ati ons not
specifically and intentionally changed by this
agreenent, period, end quote.
Did | read that correctly?
A Yes.
Q So we've already agreed -- you've
al ready testified and agreed that this agreenent
does not specifically address 23-106. It does
not say anything in the affirmative or negative.
It just doesn't address it.
But nore inportantly, for 23-106 not to
apply per paragraph -- what | would say
Section 8, this agreenent specifically has to say
that 23-106 does not apply in order for it not to
apply. Because if it doesn't specifically,
expressly elimnate and say it's inapplicable
pursuant to Section 8, it applies?
M5. CARY: Objection to the form
Q Oay. That's ny interpretation. Do you

agree or disagree with it?
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A. That's what it says.

Q Okay. I1'll take that. Al right.

A. The DRB can't enforce sonething it isn't
awar e of .

Q Wll, all I"'mgoing to say is, is that

this is the source docunent. This is the sem nal
docunent that creates the PUD Agreenent, correct?

A Yes.

Q Ckay. So you would agree that obviously
it all originates fromhere, so any
I nterpretation of what applies or doesn't apply,
this would be the docunment you would | ook to,
correct?

A Yes.

Q Oay. Ann, let nme ask you sonet hing.
Does the DRB have a confidentiality policy?

A. | don't think there's anything
specifically witten.

Q Ckay. But even -- let ne just say this,
even if there's not anything specifically
witten, have y'all had a nonverbal policy, you
know, confidentiality policy y'all utilized over
t he years?

A. Rule of thunb is you don't discuss

anyone's DRB fil with anyone other than the owner
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of that property.

Q So since you've been on the DRB as a
menber of the DRB board, there is a -- | would
say a nonverbal confidentiality policy?

Is that a fair statenent?

A Yes.

Q ay.

A. And it's nentioned when you're
I nterviewi ng people and orienting themto the
DRB.

Q GCkay. So if sonebody had submtted an
affidavit that indicated that there never was or
exi sted a confidentiality policy with respect to
t he governing docunents of Tidewater Plantation,
obvi ously you would disagree with that?

M5. CARY: (bjection to the form

A. Do | have to reply?

Q Don't have to reply.

A. Say it again?

Q Ckay. Al right. You just, if |
under st and your testinony, you just testified
t hat based upon the custom and practice of how
the DRB, you know, did business when you were on
the DRB, at |least the two or three or four tines

that you served as a Board nenber of the DRB,
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there was never anything in witing, but
obviously y'all were protective of people's

confidential information as set forth in the

pl ans.
Is that a fair statenent?
A Yes.
Q Ckay. That's all. [I'll nove on. Thank
you.
Ann, see if you can find this docunent
ri ght here.

THE REPORTER: | think that's it.

Q That's it. GCkay. And for the record,
what exhibit is it?

A 12.

Q Okay. | appreciate that.

(Exhi bit No. 12 previously marked
for identification.)

Q Wiat thisis, thisis -- | know you've
seen this before. This is Tidewater Pl antation
Comunity Association. This is a newsletter,
correct?

A.  Yes.

Q And in the upper left -- right-hand
corner it's dated August 20167

A Yes.
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Q And then you | ook at the upper |eft-hand
corner, it says, President's Message, and it
I ndi cates Bob Moss as the president, correct?

A Yes.

Q And Bob's sitting here in this
conf erence room t oday.

And when you go down to the third,
fourth paragraph he states, The PUD further
states that the maxi mum hei ght of every
single-famly unit is not to exceed 41 feet.
Villas, townhouses, and nmultifamly units are not
to exceed 50 feet at the uppernost point.

The only thing I'"masking youis, is in
response to this exhibit, is there anything that
you' re aware ever in the PUD Agreenent that
specifically -- and | think you' ve already
testified to this -- that specifically indicates
t hat maxi mum bui l di ng height is 41 feet?

A.  No.
Q So that would -- |I'"mnot saying that --
that was a msstatenent. Wuld you agree with
t hat ?
A O a typo.
Q O atypo. Al right. Thank you.
This is Exhibit 18. Ckay.
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(Exhi bit No. 18 marked for
I dentification.)
Q Let ne see, Ann. Let ne | ook at that
real quick. Let nme get it back to you. Ckay.
Al right.
Ann, what this is, this is Defendant's
Exhi bit 18, okay? And this was produced in
di scovery and it's -- by the plaintiff,
Tidewater. |It's Bates-stanped Ti dewater 0158.
And this is what was produced -- we had sent out
I nterrogatories and request to produce, and
plaintiff's counsel produced this docunent, okay?
Now, |'ve only got a couple questions.
But what it tal ks about is, it says, |ssue went
to collection of fines for violation of TPC Rul es
and Regul ati ons and Covenants, Conditions, and
Restrictions and docunents.
|s that the correct --

A Yes.

Q And it indicates that the effective date
of this docunent was February 2nd, 2017. Then it
says, Annual review date February 2020.

What is annual review date? What does
t hat nean?

A. These are Board policies. [|'mnot that
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famliar with the process for Master Board

policy.

Q ay.

A. | think they review them every coupl e of
years.

Q ay.

A. O as needed.

Q Okay. M question is, this docunent
right here, Defendant's Exhibit No. 18, was this
the policy that was in place as far as for
I ssuance and collection of fines in violation of
TCB [sic] Rules and Regul ati ons, Covenants,
Conditions, and Restrictions, and docunents, was
this policy in place at the tine that the
plaintiff, the Master Board, brought the | awsuit

agai nst the Nortons?

A. | can't answer that question.
Q ay.
A. | don't know.

Q Al right. Now, let ne ask you this:
Does the DRB ever make any recommendati ons
regarding fines and penalties to the Master
Associ ati on?

A. Yes. |If there's a violation, the DRB

standards, we notify the Board that there's been
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a violation, and they handle fining -- and there
are sone fines specified in the DRB standards.

Q ay.

A. And the Contractor Wrk Rul es.

Q kay. kay.

Are you famliar with the lien that was
filed agai nst the Nortons' property?

A. No, I'mnot.

Q Okay. Wiere | think the total anount
was sonewhere around 57,000 for attorneys' fees,
assessnents, and fi nes.

That seens like -- and | think the fines
and ot her assessnents was sonmewhere around
28, 000. That seens sonewhat excessive. Wuld
you like to comment on that?
M5. CARY: (bjection to the form

A. | can't address the Board fine policy.
| don't know anything about it.

Q But let ne say this: The DRB didn't
have anything to do wth the fines and
assessnents against the Nortons. That was the
Master Board that inplenented that?

A. W could recommend fining if it was a
DRB vi ol ati on.

Q It was a DRB violation.

Clark Bolen, Inc.
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A. W would notify the Board that there was
a violation.

Q Do you renenber what the violations
were? M understanding is, is that the
viol ations were that they had started
construction allegedly w thout DRB approval.

A.  Uh- huh.

Q And that they renoved trees fromthe
property wi thout DRB approval. And the first
fine is $500, and the second fine is $2,500. So
the maxi rum fine anmount is 3,000. And there's no
asterisk by those fine anounts indicating that
those fines -- that you can -- that every new day
there are additional and -- where you can fine
t hem $100 every day. There's no asterisk
regardi ng those two fine anounts.

| s that consistent wth what your nenory

1s? | can pull it up, if you need to.
A. Yes. | don't renenber the fine schedul e
specifically. | knowit's in the DRB file, so...

Q You can look in the Conplaint, and it
has the fine schedule in the Conplaint.

A. Yes. | have it here.

Q Oay. In the Conplaint, would you just

i ndicate for the record which ones woul d be

Clark Bolen, Inc.
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applicable regarding what's alleged in the
| awsui t agai nst the Nortons?
M5. CARY: (Objection to the form
MR. BELLAMY: Well, let her answer
themfirst. Ckay.
A. Well, he started construction w thout
approval .
Q Ckay. That would apply?
What el se woul d apply?
Lot cl earing.
Ckay.
Renoval of trees.

Q Oay. And I think when you add those

> O >

two fines up together, it's $3, 000?

A.  500.

Q And 2, 500.

A.  And 2,500, yes.

Q Ckay. And does it have an asterisk on
those two fine anmounts where it allows the Board
allegedly to continue to fine each and every day
until the fine amount is paid in full?

A. No. | don't see it on this copy.

Q Okay. For the record, did you read with

what the asterisk says? |'mgoing to nake

sure --

Clark Bolen, Inc.
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A. Subject to repeated fining until
corrected.

Q Okay. So if | understand your
testi nony, the appropriate fines against the
Nortons for their alleged violations of the DRB
standards would be -- the total fine anount would
be $3,000, is that fair, based on those two
vi ol ati ons?

A Yes.

Q ay.

A. That's the math.

Q Thank you.

And, again, those two fine anounts,
they're not subject to the asterisks where, you
know, the Board allegedly has the right to
continue to fine themeach and every day until
they conme into conpliance. That doesn't apply,
correct?

A. Not the copy |I'mlooking at.

Q Now, let ne say this: Are you | ooking
at the Anended Conpl ai nt?

A. No. |I'mlooking at the DRB standards.

Q What | want you to do is, real quick so
we can clear this up, |look at the Anended

Conpl ai nt real quick. GCkay.

Clark Bolen, Inc.
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| think it's Exhibit Ato the Anended

Is the -- see if I'mright.
Hol d on.
M5. CARY: [It's stapled backwards.

Go to A It think it's A
Contractor rul es?
Yeah, contractor rules. Yeah.

It's just --

Keep going. | think it's like the third

or fourth page, the next page.

A
Q

Do you see it?
Ther e.
Yeah. Is it any different than the

docunent you were | ooking at previously?

A
Q
A
Q
A

Q

NoO.

Is it the sanme thing?

Yes.

Ckay.

500, 25 and 25.

Ckay. And then -- okay. That's all |

wanted to show is that basically what you

testified earlier that what's in the Amrended

Conplaint, that's the sane fine schedule. Ckay.

Thank you. Al right.

MR, BELLAMY: Ckay. Let's take a

Clark Bolen, Inc.
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break. Thank you.

THE VI DEOGRAPHER. The tine is
3:32 p.m W are off the record.

(A recess transpired.)

THE VI DEOCGRAPHER: The tine is
3:41 p.m, and we're back on the record.

MR, BELLAMY: Ckay. Thank you.

Q Ann, we had a chance to take a break,

and ny wwfe grilled ne and Ken grilled ne. So --

anyway, So...

|"ve got -- the last thing | want to
tal k about is going back -- and we tal ked about
this earlier during your deposition -- is

sonetinme in 2020, the Nortons did submt their
architectural plans to the Design Review Board
for y'all's review and consi deration, correct?

A Yes.

Q And ny understanding is, is before
y'all -- during the review process, | think Felix
Ayres, the architect, did a presentation. That's
nmy under standi ng, nade the presentation to the
DRB.

Do you renenber that?
A. | don't recall Felix making a

presentation on his plans. W got the plans. W

Clark Bolen, Inc.

82



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Ann Lippincott 83

do our own checklist. It's an established
checklist for every house in that nei ghborhood.

Q Let ne ask you about that, the
checklist. Tell ne about the checklist so | can
under st and t hat.

A. It's just a summary of everything that's
In the DRB standards for each nei ghborhood in
Ti dewat er .

Q Right. Like maxi mum buil di ng hei ght?

A.  Yeah. Setbacks.

Q Ckay. Setbacks.

A. The steps, brick or concrete. The trim
on the wi ndows, all the basics.

Q Paint colors?

A. Yes, paint colors.

Q Oay. Al right.

A.  And we went through that for every set

of plans that cone in.

Q Oay. The last thing I'lIl |eave you
wth is that, you know, based upon -- | nean, you
served at least two or -- maybe three or four

occasions on the DRB, and you woul d agree
obvi ously as a Board nenber that you have the
duty of good faith and duty of care to conply

with the governing docunents, correct?
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A Yes.

Q GCkay. And then to the extent you seek
clarification, the commttee can hire an attorney
| i ke Eli zabeth Saraniti or Taylor Cary or they
can get an accountant or they can get an
architect as a consultant to clarify issues or
di sputes or disagreenents that nenbers may have
or parties may have regardi ng, you know, what the
docunents require, the design standards require;
Is that a fair statenent?

A. Yes. The Board woul d engage counsel as
necessary.

Q You're tal king about the Master Board?

A. Master Board.

Q Okay. Have you ever served on the
Mast er Boar d?

A No.

Q Wy is that?
A. No. No interest.
Q My | ask why no interest?

A, No. | nean, | don't know. | just don't
have any -- | worked with three hospital boards
for 37 years. |'mkind of tapped out on hospital
boar ds.

Q Is the Master Board for Tidewater

Clark Bolen, Inc.
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Plantation a little bit nore difficult to deal
with than those hospital boards you had to deal
with for over 30 years?
M5. CARY: Objection to the form
A. No, not at all.
Q Oay. Al right. Fair enough. Thank

you, Ann.

MR, BELLAMY: | have no further
guesti ons.

M5. CARY. | have no questions.
Thank you.

THE VI DEOGRAPHER: Thi s concl udes
t he deposition of Ann Lippincott. The tine is
3:44 p.m, and we are off the record.

THE REPORTER: Did you want a copy?

M5. CARY: Yes, please. [|'ll do an
E-tran of both.

(The deposition was concl uded at
3:44 p.m)
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CERTI FI CATE OF REPORTER

STATE OF SOUTH CAROLI NA
COUNTY OF HORRY

|, KAREN BECKMAN, CSR, Certified
Short hand Reporter and Notary Public for the
State of South Carolina at Large, do hereby
certify that the wtness in the foregoin
deposition was by ne duly sworn to testify to the
truth, the whole truth and nothing but the truth
In the within-entitled cause; that said
deposition was taken at the tine and | ocation
therein stated; that the testinony of the w tness
and all objections nade at the tine of the
exam nation were recorded stenographically by ne
and were thereafter transcribed by conputer-aided
transcription; that the foregoing is a full,
conplete and true record of the testinony of the
wi tness and of all objections nade at the tinme of
the exam nation;, and that the w tness was given
an opportunity to read and correct said
deposition and to subscri be the sane.

Shoul d the signature of the w tness
not be affixed to the deposition, the wtness
shall not have availed hinsel f/herself of the
opportunity to sign or the signature has been
wal ved.

| further certify that | am neither
related to nor counsel for any party to the cause
pendi ng or interested in the events thereof.

Wt ness nY hand, | have hereunto
affixed ny official seal on February 25, 2026, at
M/rtl e Beach, Horry County, South Carolina.

KAREN BECKMAN, CSR
Certified Shorthand Reporter
My Conmi ssi on expires

Cct ober 3, 2035
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previously (6)
probably (1)
problem (1)
problems (1)
Procedural (3)
Procedure (2)
Procedures (3)
proceeding (1)
proceedings (1)
process (2)
produce (1)
produced (3)
project (1)
property (15)
protective (1)
provided (3)
provides (1)
provision (2)
provisions (6)
prudent (1)
Public (1)
publish (5)
PUD (119)
pull (3)
purposes (1)
pursuant (4)
put (3)

<Q>
guestion (9)
questions (9)
quick (7)
quickly (2)
Quitclaim (1)
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quote (5)

<R>

railing (1)

read (28)
reading (2)
real (7)

really (2)
reason (8)
reasonable (1)
reasonably (1)
reasons (1)
recall (3)
receive (1)
recess (1)
recommend (1)
recommendations
1
reconstructed (2)
record (28)
recorded (6)
Recording (1)
records (2)
reduce (2)
refer (6)
reference (1)
references (2)
referred (4)
referring (3)
refresh (1)
regarding (11)
Register (2)
Regs (1)
regular (1)
Regulations (11)
regulatory (3)
regjected (3)
related (2)
relevant (7)
relied (1)
relying (1)
remember (10)
Removal (1)
removed (1)
repeated (1)
reply (6)
REPORTED (1)
REPORTER (13)
represent (6)



represented (1)
represents (2)
request (1)
Requested (1)
require (3)
Required (3)
requirements (6)
requiring (1)
res (1)

reserves (1)
reside (2)
residential (6)
resign (2)
resolve (1)
resort (1)
respect (5)
response (2)
responsibilities (4)
Restated (10)
restriction (1)
Restrictions (10)
reversed (1)
Review (39)
reviewed (2)
reviewing (1)
revision (1)
RICHARDS (1)
right (69)
right-hand (1)
RMC (1)
ROBERT (1)
rocket (1)

roof (8)

room (1)
rotten (1)
roughly (1)
rule (2)

Rules (10)
RUTENBERG (1)

<S>
Saraniti (3)
saying (18)
says (43)
SC (1)
schedule (3)
school (1)
scientist (1)
scope (1)
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seal (1)
second (10)
Section (17)
Sections (3)
See (22)
seek (1)
seen (1)
seminal (6)
sending (1)
sense (2)
sent (2)
sentence (8)
serve (2)
served (9)
serving (2)
set (9)
setbacks (3)
sets (1)
setting (1)
shareholders (1)
She'll (1)
SHORTHAND (3)
show (5)
showed (1)
showing (1)
shows (2)

sic (2

sign (3
signature (3)
signed (3)
similar (1)
single (1)
single-family (4)
site (2)
sitting (1)
situation (5)
skills (1)
slowly (1)
somebody (3)
somebody's (1)
Somewhat (2)
sorry (4)
sort (1)
source (1)
SOUTH (22)
Southern (3)
space (1)
speak (2)
speaking (1)

speaks (1)
specific (6)
specifically (36)
specified (1)
spot (1)
squeaky (1)
STAIR (1)
standard (1)
Standards (30)
stapled (1)
start (1)
started (2)
STATE (13)
stated (5)
statement (7)
states (12)
stenographically (1)
step (1)

steps (1)

Street (1)
strictly (2)
structurally (2)
structure (12)
subassociation (1)
subdivision (1)
subject (9)
submit (1)
submitted (8)
submitting (1)
subparagraph (12)
subparagraphs (2)
subpoena (3)
subscribe (1)
subsequent (1)
subset (1)
subsets (1)
successors (1)
sufficient (1)
summary (1)
Summons (1)
supplement (1)
supplemental (2)
sure (6)
SUZANNE (7)
swear (1)
sworn (4)

<T>
tabby (1)
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Table (3)
take (12)
taken (1)
talk (3)
talked (2)
talking (10)
talks (3)
tapped (1)
TAYLOR (6)
TCB (1)

tell (3)

ten (2)
terms (1)
testified (7)
testify (1)
testimony (5)
texts (2)
Thank (11)
thereof (3)
thing (12)
things (7)
think (49)
Third (12)
thought (1)
thousands (1)
three (8)
thumb (1)
TIDEWATER (35)
TIME (24)
times (3)
Title (3)
TOBY (3)
today (1)
Today's (2)
top (2)

total (2)
townhouses (1)
TPC (1)
TPCA (1)
transcribed (1)
transcription (1)
transpired (2)
trees (2)
trick (1)
tricky (1)
trim (1)

true (5)
TRUST (4)
TRUSTEE (4)



truth (3)
try (6)
trying (12)
turn (1)
two (11)
type (2)
typo (2)

<U>

Uh-huh (6)
ultimately (3)
understand (8)
understanding (6)
unilaterally (3)
Unit (3)

units (2)
University (1)
upper (3)
uppermost  (3)
use (3)
utilized (1)

<V >

VALZ (1)
Verification (4)
Verified (7)
verifying (1)
vice (1)

video (1)
Videographer (7)
Villas (1)
violate (1)
violation (7)
Violations (5)
vires (1)

vs (2

<W >
wait (2)
waived (1)
walk (1)
want (31)
wanted (5)
way (6)
WEIS (4)
Well (19)
went (4)
we're (13)
we've (3)

Deposition of Ann Lippincott

wife (1)

willing (2)
windows (2)
within-entitled (1)
witness (9)
Work (4)
worked (1)
working (1)
write (1)

writing (1)
written (4)
wrong (1)
WWW.CLARKBOL
EN.COM (1)

<Y >

yal (11)
y'all's (1)
yard (1)
Yeah (8)
years (6)

<Z>

zip (1)
Zoning (23)

Clark Bolen, Inc.

106



	Printable Word Index
	Printable Word List
	Original ASCII


STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF HORRY ) CASE NO.: 2021-CP-26-04599

Tidewater Plantation Community Association, Inc.,

Plaintiff, SUMMONS

)

)

)

)

V. )

)

Suzanne N. Norton, Individually, Kenneth R. )
Norton, Individually, Suzanne N. Norton, as Trustee)
of the Suzanne N. Norton Living Trust dated May )
8, 2012, and Kenneth R. Norton, as Trustee of the )
Kenneth R. Norton Living Trust dated May 8, 2014,)

)
)
)

Defendants.

TO: THE DEFENDANT(S) NAMED ABOVE:

YOU ARE HEREBY SUMMONED and required to answer the Amended Verified
Complaint herein, a copy of which is herewith served upon you, and to serve a copy of your answer
to said Amended Verified Complaint upon the subscriber at her office, Founders Centre, 2411 Oak

Street, Suite 206, Myrtle Beach, South Carolina 29577 (or by mail to Post Office Box 336, Myrtle

6657092dD1Z0Z#ISYD - SYIA1d NOWNOD - AYHOH - Ad 12:€ 0€ By 1202 - 3714 ATIVOINOYLO TS

Beach, South Carolina 29578), within thirty (30) days after service hereof, exclusive of the day of
service. If you fail to answer the Amended Verified Complaint within the time aforesaid, the Plaintiff
will apply to the Court for the relief demanded therein, and judgment by default will be rendered
against you for the relief demanded in the Amended Verified Complaint.

(signature on following page)

EXHIBIT
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Genesis Montero

Alpha White Exhibit





Dated: August 30, 2021
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BURR & FORMAN LLP

By

s/Amanda Bailey

Amanda Bailey SC Bar #71085
E-mail:abailey@burr.com

G. Wade Leach, III SC Bar #104841
E-mail:wleach@burr.com

Post Office Box 336

Myrtle Beach, SC 29578
Telephone: (843) 444-1107
Facsimile: (843) 444-4729
Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF HORRY ) CASE NO.: 2021-CP-26-04599

Tidewater Plantation Community Association, Inc.,
Plaintiff,

)
)
)

) AMENDED VERIFIED COMPLAINT
\2 )
)
Suzanne N. Norton, Individually, Kenneth R. )
Norton, Individually, Suzanne N. Norton, as Trustee)
of the Suzanne N. Norton Living Trust dated May )
8, 2012, and Kenneth R. Norton, as Trustee of the )
Kenneth R. Norton Living Trust dated May 8, 2014,)
)

Defendants. )
)

Plaintiff, Tidewater Plantation Community Association, Inc. (“Tidewater Plantation”),
complaining of the above-referenced Defendants, would respectfully show unto the Court as
follows:

THE PARTIES
1. Tidewater Plantation is a nonprofit corporation organized and existing under the

laws of the State of South Carolina.

2 On information and belief, Kenneth R. Norton (“Ken Norton”) is a resident of

Ashbum, Commonwealth of Virginia.

3. On information and belief, Suzanne N. Norton (“Suzanne Norton”) is a resident of

Ashburn, Commonwealth of Virginia.
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4. Upon information and belief, Ken Norton is the Trustee of the Kenneth R. Norton
Living Trust dated May 8, 2014 as evidenced by the Memorandum of Trust Agreement recorded
in the Horry County Register of Deeds, Book 4039 at Page 1326 on August 31, 2017.

5. Upon information and belief, Suzanne Norton is the Trustee of the Suzanne N.
Norton Living Trust dated May 8, 2014 as evidenced by the Memorandum of Trust Agreement
recorded in the Horry County Register of Deeds, Book 4039 at Page 1327 on August 31, 2017.

6. Kenneth R. Norton, Trustee of the Kenneth R. Norton Living Trust dated May 8,
2014 and Suzanne N, Norton, Trustee of the Suzanne N. Norton Living Trust dated May 8, 2014
(collectively, the “Nortons” or “Defendants™) are the owners of certain residential property located
at 4628 and 4630 South Island Drive (Lots 407 and 408), North Myrtle Beach, South Carolina
29582 (the “Subject Property” or “Lots™) pursuant to Warranty Deed recorded in the Horry County
Register of Deeds, Book 4039 at Page 1328 on August 31, 2017 and as reflected in “A
Combination Plat Creating Lot 407/408 Combined” and recorded in Plat Book 278 at Page 147 on

November 14, 2017.

7. This Court has jurisdiction over the subject matter of and parties to this dispute
pursuant to S.C. Code Ann. § 15-7-30.
TIDEWATER PLANTATION AND ITS COVENANTS
8. Tidewater Plantation (the “Association” or the “Development”) is a Planned Unit
Development (“PUD”), which exists and may be developed in accordance with certain terms and
conditions set by agreement dated April 4, 1989 with the City of North Myrtle Beach (“City”) and
Southern Land & Golf Company, Ltd., which is incorporated herein by reference, (“Tidewater

PUD Agreement”), and subject to community association governing documents.
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9. The relevant Tidewater Plantation Community Association, Inc}l' o

\ P

. . . o R A ~
documents, which are hereinafter incorporated by reference (hereinafter collgetively referred to as

—
>

«

the “Governing Documents”), include but are not limited to:

a. Third Amended and Restated Declaration of Covenants, Conditions and
Restrictions for Tidewater Plantation, recorded in the Horry County
Register of Deeds, Deed Book 3831, Page 1733, as amended in Deed Book
4013, Page 1043 and Deed Book 4388, Page 2409 (the “CCRs”);

b. Property Owners Rules and Regulations Manual, recorded in the Horry
County Register of Deeds, Deed Book 4369, Page 1318 (the “Rules and
Regulations™);

c. Design Review Board Standards, Requirements and Procedures, August 6,
2020, recorded in the Horry County Register of Deeds, Deed Book 4275,
Page 2053 (the “DRB Standards™); and

d. Contractor Work Rules, March 2021(the “Contractor Rules”), attached
hereto as Exhibit A.

10. The Design Review Board (“DRB”), which is established pursuant to the CCRs, is
responsible for approving exterior and structural improvements, the sitting thereof, and any
additions and changes within Tidewater Plantation.

11. Pursuant to Section 9.1 of the CCRs, there is to be no construction in Tidewater
Plantation, “except in strict compliance with this Article.” CCRs, Section 9.1.

12. Furthermore, as mandated by Section 9.2 of the CCRs, “review of all applications
for construction and modifications under this Article shall be handled by the [DRB].” The same
provision goes on to state that “[t]he members of the [DRB] . . . may, but need not, include
architects, engineers or similar professionals . ...” CCRs, Section 9.2.

13. Before any construction may be started, the CCRs require an application for
approval of the work to be submitted to the DRB. The application is required to identify the plans,
cxterior elevations, exterior materials and colors, landscaping, drainage, lighting, irrigation, and

other similar features. CCRs, Section 9.3(c).
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14. Similarly, the CCRs and DRB Standards require property owners to obtain the
approval of DRB for any preliminary and/or final plan, complete a stake out inspection, pay
deposits and fees, provide signed copies of the Contractor Work Rules, and obtain a Tidewater
Plantation building permit prior to any clearing activity or construction activity on any lot.

15. Within thirty days of receipt of the submission of plans, the DRB is required to
advise the submitting party whether or not the plans are approved. CCRs, Section 9.3(¢); see also
DRB Standards, Section II. Homeowners are on notice that decisions may be based solely on
aesthetic or other subjective considerations. CCRs, Section 9.3(d).

16. In the event of an adverse decision from the DRB, owners have a limited right to
appeal the decision. Any appeal must be submitted to Tidewater Plantation’s Board of Directors
within three business days of the DRB’s decision. Section 9.3(f).

THE REJECTED CONSTRUCTION PLANS

17- In 2020, the Nortons submitted plans for new construction to DRB for review and
approval, which would in turn allow them to obtain Tidewater Plantation building permit to begin
new construction.

18. After careful review during a meeting on July 6, 2020, DRB rejected the plans
submitted by the Nortons, and provided notice to the Nortons via email, for a series of reasons, as

stated below:

a. The height restriction on houses in all Tidewater neighborhoods is forty-
one feet (41”). Your architect presented the concept of adjusting the
Tidewater procedure for measuring maximum building height to coincide
with current floor plane [sic] calculations, however, it was the consensus of
the DRB to reject that change and to maintain the same height restriction to
which 500+ houses have been held in the thirty (30) year history of
Tidewater Plantation. Measuring the overall height from the finished grade
as required by DRB Standards would put the house at a height of 46° which
is 57 over the maximum, exclusive of the cupola. There is no qualifying
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reason for granting a variance from the DRB Standards. The DRB decision
was to enforce the DRB Standard maximum height allowance of 41°.

b. The exemption of the proposed cupola from the height measurement was
also rejected by the board. It was the consensus of the board that the cupola
feature was more of a 12°x12’ room/viewing gallery, accessed by a full
staircase and having a roof of its own, rather than a decorative roof
adornment. It was the decision of the DRB that the cupola must be included
in the overall height measurement.

c. The roof pitch on the center section of the house measured at 12/2 and
12/2.5 was rejected. It was the consensus of the board that this pitch is much
too shallow and incompatible with other houses in the neighborhood.

d. The “tabby” driveway is rejected because it is not in compliance with DRB
Standards that require poured concrete for driveways.

e. The main front entry is rejected because DRB Standards require that an
exterior front entry staircase be provided. All existing houses on South
Island have exterior staircases.

f. There are two styles and materials for railings — black powder-coated
aluminum and pressure treated wood (rear staircase). It was the consensus
of the board that all railings must match and be black powder-coated
aluminum.

g. The exposed rafter tails on the rear elevation eave must be changed to soffits
and facias the same as on the remainder of the house.

h. The fire pit must be eliminated. City of North Myrtle Beach ordinance

requires that any open buming device must be 20’ from structure and
vegetation.

1. The smaller of the four garage doors was questioned by the board. Please
be advised that golf carts are not permitted in Tidewater.

j- There is no detail provided on the elevation drawings as to the width of the
trim around the windows and doors. Six inch (6™) trim is required.

A true and accurate copy of the email message rejecting the Nortons’ plans is attached as Exhibit

B.

19.  Despite rejecting the Nortons® plans, DRB informed the Nortons that they could

submit revised plans for re-consideration.
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20.  The Nortons did not submit any revised plans for re-consideration at that time.

21. On or about November 30, 2020, DRB received a letter from counsel for the
Nortons purporting to be “both an appeal of that decision [the July 6, 2020 rejection] and a request
for a meeting.”

22.  The Nortons did not provide the DRB or the Tidewater Plantation Board of
Directors notice of any intention to appeal or otherwise contest the July 6, 2020 rejection of their
plans prior to the November 30, 2020 letter.

23.  Because the November 30, 2020 letter was outside the three-day period established
in the CCRs to appeal a DRB decision, the letter was not, nor is it reasonably contended to be, an
appeal of the DRB’s July 6, 2020 decision.

24. Tidewater Plantation thus addressed the November 30, 2020 correspondence, and
the Norton’s communications thereafter, as a Request for a Variance pursuant to Section 9.3(g) of
the CCRs and Section II of the DRB Standards.

25. The Norton’s Request for a Variance was denied by the DRB at a meeting on
January 18, 2021. Notice of the denial was provided to the Nortons, by and through counsel, in
an email dated January 19, 2021, a copy of which is attached here to as Exhibit C.

26. The Nortons did not timely appeal from the January 19, 2021 notice of denial

the variance request.

217, The Nortons have not obtained DRB approval of any preliminary and/or final plans, s

completed any stake out inspection, paid any deposits and fees, provided any signed copy of tlie
. 4

Contractor Work Rules, or obtained any Tidewater Plantation building permit.

28. On or about May 27, 2021, the Nortons installed a permit box and a temporary

electric meter base on the Lots and/or within the South Island Drive 50° Private Right of Way prior
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to obtaining DRB approval of a preliminary and/or final plan, completing a stake out inspection,
paying deposits and fees, providing a signed copy of the Contractor Work Rules, and/or obtaining

a Tidewater Plantation building permit.

29. In addition, the Nortons installed a game camera and other improvements withi.

the South Island Drive 50” Private Right of Way maintained by the Association pursuant to theé
; >

v

Goveming Documents. 2

30. On or about June 17, 2021, the Association learned that the Nortons began clearing
activity on the Lots and thereafter cleared the Lots and altered the grade of the Lots with fill
material prior to obtaining DRB approval of preliminary and/or final plan, completing a stake out
inspection, paying deposits and fees, providing a signed copy of the Contractor Work Rules, and/or

obtaining a Tidewater Plantation building permit. )
31. On June 23, 2021, Tidewater Plantation provided notice to the Nortofﬁ ofz:Fine
for Violations regarding Lots 407-408 — 4628 South Island Drive, a copy of which is attached
hereto as Exhibit D.
32. A hearing was scheduled regarding the Notice, Exhibit D, was set for 10:00 a.m.
on Thursday, July 1, 2021.

33. At the request of counsel for the Nortons, the hearing was continued to 10:00 a.m.

on Wednesday, July 7, 2021.

34. On July 6, 2021, counsel for the Nortons advised that they will not attend the
hearing as scheduled for 10:00 a.m. on Wednesday, July 7, 2021, but would submit a proposal to

the Board of Directors for Tidewater Plantation no later than July 9, 2021.
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35. On July 9, 2021, counsel for the Nortons submitted to the Board, by and through
its attorney Elizabeth Saraniti, Esquire, two letters, attached hereto collectively as Exhibits E and
F.

36. Exhibit E is a letter dated July 9, 2021 from Sheri McAllister, Esquire, to Elizabeth
Saraniti, Esquire, advising the Board that the Nortons will be resubmitting plans to the City of
North Myrtle Beach and providing no indication that Norton will submit any plans to Tidewater
Plantation. Exhibit E also contains misstatements; specifically including, but not limited to,
falsely stating that plans or portions of plans have been approved by Tidewater Plantation. No
plans have been approved by Tidewater Plantation; to the contrary, the only plans the Nortons
have submitted to Tidewater Plantation were rejected with notice on July 6, 2020, and the Norton’s
variance request was rejected with notice on January 19, 2021.

37. As of the date of this filing, the Nortons still have not obtained DRB approval of
preliminary and/or final plans, completed a stake out inspection, paid deposits and fees, provided
a signed copy of the Contractor Work Rules, and/or obtained a Tidewater Plantation building
permit and based on Exhibit E, Tidewater Plantation reasonably believes that the Nortons have
no intention of doing so.

38. Based on Exhibit E, Tidewater Plantation reasonably believes that the Nortons
intend to continue clearing and performing construction work on the Lots without obtaining DRB
approval of preliminary and/or final plan, completing a stake out inspection, paying deposits and

fees, providing a signed copy of the Contractor Work Rules, and/or obtaining a Tidewater

Plantation building permit.

10
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39. Exhibit F is a letter dated July 9, 2021 from Sheri McAllister, Esquire, to Elizabeth
Saraniti, Esquire, alleging that Tidewater Plantation has “attempted to obtain funds from [the
Nortons’] bank account to cover fines”.

40. Contrary to the baseless allegations in Exhibit F, Tidewater Plantation has not
debited any unauthorized amounts from Mr. Norton’s bank account to pay his Tidewater Plantation
dues/account. The fines assessed to the Norton’s, as reflected in Exhibit D, are properly reflected
on the Norton’s Tidewater Plantation dues/account. A review of the Norton’s Tidewater Plantation
dues/account reflects that any amounts paid toward the Norton’s Tidewater Plantation
dues/account were voluntarily paid by the Nortons by and through the Tidewater Plantation
electronic payment portal. Neither Tidewater Plantation, nor its agents, debits any homeowner’s
bank account, including the Nortons, to satisfy their Tidewater Plantation dues/account; rather,
homeowners, including the Nortons, have control of this payment through the electronic payment
portal, and may choose to pay some or all of the amounts due. See attached Exhibit G for the
Clickpay Online Payment Options reflecting the payment options provided to homeowners.

41.  As aresult of the Norton’s failure to appear at a hearing regarding the Fine for
Violations regarding Lots 407-408 — 4628 South Island Drive, Exhibits D and E, and the Norton’s
written response to the fines failing to address or raise any reason why the fines should not be
imposed, Tidewater Plantation has upheld the imposition of the fines set forth in Exhibit D, and
provided written notice of its decision on July 12, 2021. The fines shall be treated as assessment,
and are not the exclusive remedy of Tidewater Plantation to enforce the Governing Documents.

42, On or about August 24, 2021, Defendant, Ken Norton, caused to be served a
“Trespass Notice” on Catherine S. Weis, President of Tidewater Plantation Community

Association, Inc., regarding the Association’s and Tori Perano, employee of FirstService
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Residential, the community management company for Plaintiff, lawful use of South Island Drive
50’ and/or other Common Areas, Area of Common Responsibility, and/or easements as identified
in the CCR’s.

43.  The CCR'’s specifically provide that the use of these easements “shall not be
deemed a trespass.”

44.  As aresult of the Norton’s continuing attempts to clear and construct on the Lots
contrary to his duties and obligations under the Tidewater Plantation and the non-exclusive remedy
of the fines set forth in Exhibit D and E, and to prevent irreparable and continuing harm to
Tidewater Plantation, Tidewater Plantation is entitled to injunctive relief pursuant to the Governing
Documents.

45.  In addition to injunctive relief, Tidewater Plantation also is entitled to declaratory
relief and invokes the equitable jurisdiction of this Court and the provisions of the Uniform
Declaratory Judgment Act, Sections 15-53-10, et seq., as amended, seeking this Court to enter a
declaratory judgment, that by virtue of the documents incorporated herein by reference and
contained in the public records regarding the Subject Property.

FIRST CLAIM FOR RELIEF
(Preliminary Injunctive Relief)

46.  Tidewater Plantation incorporates by reference Paragraphs 1 through 45 as if fully
stated herein verbatim.

47. Tidewater Plantation will be irreparably harmed if an injunction is not issued to
enjoin the conduct of the Nortons regarding construction in Tidewater Plantation.

48.  Tidewater Plantation is likely to succeed on the merits of its claims in this action.
Specifically, the Nortons have failed to comply with the requirements as set forth in the CCRs, the

Rules and Regulations, the Contractor Work Rules, and/or the DRB Standards.
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49. Tidewater Plantation has no adequate remedy at law as to future damages if the
Nortons’ construction continues.

50.  Therefore, Tidewater Plantation is entitled to an Order of this Court temporarily
restraining work, clearing, or construction on the Subject Property until such time as the Nortons
have obtained DRB approval of preliminary and/or final plans, completed a stake out inspection,
paié a deposits and fees, provided a signed copy of the Contractor Work Rules, obtained a
Tidewater Plantation building permit, and otherwise complied with the Governing Documents.

SECOND CLAIM FOR RELIEF
(Permanent Injunctive Relief)

51. Tidewater Plantation incorporates by reference Paragraphs 1 through 50 as if fully
stated herein verbatim.

52. Tidewater Plantation will be irreparably harmed if an injunction is not issued to
enjoin the conduct of the Nortons regarding construction in Tidewater Plantation.

53, Tidewater Plantation is likely to succeed on the merits of its claims in this action.
Specifically, the Nortons have failed to comply with the requirements as set forth in the CCRs, the
Rules and Regulations, the Contractor Work Rules, and/or the DRB Standards.

54.  Tidewater Plantation has no adequate remedy at law as to future damages if the
Nortons’ construction continues.

55. Therefore, Tidewater Plantation is entitled to an Order of this Court permanently
restraining work, clearing or construction on the Subject Property until and unless the Nortons
comply with the provisions and requirements found in the CCRs, the Rules and Regulations, the
Contractor Work Rules, the DRB Standards, and any other requirement set by law, contract,
covenant, or other governing document or provision of law, including until such time as the

Nortons have obtained DRB approval of preliminary and/or final plans, completed any stake out
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inspection, paid any deposits and fees, provided any signed copy of the Contractor Work Rules,

obtained a Tidewater Plantation building permit, and otherwise complied with the Governing

Documents.
THIRD CLAIM FOR RELIEF
(Declaratory Judgment)
56. Tidewater Plantation incorporates by reference Paragraphs 1 through 55 as if fully

stated herein verbatim.
57. Pursuant to the Declaratory Judgment Act, Plaintiff is entitled to a declaratory
judgment that:
a. The DRB, properly and within its discretion and authority under the Governing
Documents, rejected the plans submitted by the Defendants on or about July 6,
2020;
b. The DRB, properly and within is discretion and authority under the Governing
Documents, rejected the Norton’s request for appeal/variance on or about January
18, 2021;
c¢. The Defendants failed to comply with the Governing Documents in violation of the
Governing Documents by:
1. Failing to obtain any preliminary and/or final approval of plans by Plaintiff;
1. Failing to complete any stake out inspection with Plaintiff;
iil. Failing to pay any deposits and fees due to Plaintiff:
v. Failing to provide any signed copy of the Contractor Work Rules to
Plaintiff;
v. Failing to obtain any Tidewater Plantation building permit;

vi. Clearing the Subject Property in violation of the Governing Documents;

14

46192193 v1

6657092401 20Z#3SVD - SYI1d NOWWOD - AHHOH - INd +2:€ 0€ Bny 1202 - 3714 ATIVOINO¥LO3 3





vil. Installing fill at the Subject Property in violation of the Governing
Documents; and
viii. Installing permit box and temporary electric meter base and other
improvements on the Subject Property in violation of the Governing
Documents.
The fines assessed and accruing as set forth in Exhibits D & E are valid fines
imposed by Tidewater Plantation and are an assessment against the Property; and
That Plaintiff has a right to enforce the Governing Documents, and recover its
attorney’s fees and costs, under the Governing Documents, related to enforcement

and collection of the fines and assessments.

WHEREFORE, having set forth the Amended Verified Complaint against the above-

named Defendants, Tidewater Plantation respectfully prays for judgment against the Nortons as

follows:

46192193 v]

a.

Granting the Motion for Temporary Restraining Order prohibiting construction on
the subject property, filed contemporaneously with this Complaint;

Granting a preliminary and permanent injunction, restraining the Nortons from
engaging in, hiring, or allowing work, clearing or construction to take place on the
Subject Property without properly abiding by the requirements set forth in the
CCRes, the Rules and Regulations, the Contractor Work Rules, the DRB Standards,
and any other applicable requirement set by law, contract, covenant, or other
goveming document or provision of law, including but not limited to obtaining
DRB approval of preliminary and/or final plans, completing a stake out inspection,

paid a deposits and fees, providing a signed copy of the Contractor Work Rules,
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obtaining a Tidewater Plantation building permit, and otherwise complying with
the Governing Documents
c. Granting Tidewater Plantation declaratory relief as requested herein;
d. Awarding Tidewater Plantation its attomeys’ fees and expenses of litigation; and
e. Granting Tidewater Plantation any other and further relief as this Honorable Court

deems just and proper.

Dated: August 30, 2021 BURR & FORMAN LLP

By s/Amanda Bailey

Amanda Bailey SC Bar #71085
E-mail:abailey@buir.com

G. Wade Leach, ITII SC Bar #104841
E-mail:wleach@burr.com

Post Office Box 336

Myrtle Beach, SC 29578
Telephone: (843) 444-1107
Facsimile: (843) 444-4729
Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF HORRY ) CASE NO.: 2021-CP-26-04599

Tidewater Plantation Community Association, Inc.,
Plaintiff,

V.

)

)

)

) VERIFICATION TO AMENDED
) VERIFIED COMPLAINT

)
)

Suzanne N. Norton, Individually, Kenneth R.
Norton, Individually, Suzanne N. Norton, as Trustee)
of the Suzanne N. Norton Living Trust dated May )
8,2012, and Kenneth R. Norton, as Trustee of the )
Kenneth R. Norton Living Trust dated May 8, 2014,)

)
)
)

Defendants.

Catherine S. Weis, being first fully sworn, deposes and says:

I have read the foregoing Amended Verified Complaint, and the same is true of my own
knowledge, except to those matters and things stated upon information and belief, and as to these
things, I believe them to be true.

This the day of August, 2021.

TIDEWATER PLANTATION COMMUNITY
ASSOCIATION, INC.

/mw/J I,

By Catherine S. Weis¢
President, Tidewater Plantation Community
Association, Inc.

Sworn to and subscribed before me,
this the 34 day of August, 2021. CONNIE S. ROSS-KARL

Notary Public-State of South Carolina

My Commission Expires
/\/ January 27, 2030
a~ [ ~

Notary Pubﬁ/c

My Commission Expires: jg,dd A/’L7\/ Y, 7} K0S O
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CONTRACTOR WORK RULES
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CONTRACTOR WORK RULES

A. General Rules and Adherence

[. “Contractor” shall refer to the general contractor, sub-contractors, and/or employees of
the contractor and any sub-contractors.

2. The contractors, as well as the property owner, shall be responsible for the enforcement
of the above all applicable Tidewater rules for the duration of the project.

3. Contractors shall be responsible for the acts of all employees, subcontractors and their
employees, and any other person performing work at the job site under the direction of
the contractor.

4. Contractors arc to remain at their immediate job site/work area.

5. Adjoining properties may not be used by contractors to access their assigned job site
unless written permission is granted by the owner of the adjacent property.

6. No fishing, hunting, swimming, drinking of alcoholic beverages or other activities
unrelated to the job site shall be permitted.

7. Contractors are strictly prohibited from bringing firearms or other weapons into
Tidewater.

8. Contractors are not permitted to bring dogs or other animals onto Tidewater property.

9. Loud and/or offensive language and loud music are not permitted.

10. A signed copy of the Contractor Work Rules must be submitted to the DRB prior to the
issuance of a Tidewater building permit.

B. IEnforcement and Fines

I The property owner is responsible for the overall activities and actions of the contractor.
Failure to abide by the Tidewater DRB rules and regulations shall result in fines being
levied against the property owner.

2. Fines are the ultimate responsibility of the property owner, as the builder and sub-

contractors are working as agents of the owner. As such, these tines, when levied,
become lienable assessments against the property.

3. The following schedule of fines for violations of DRB Standards relating to new
construction and/or house/lot modifications requiring DRB approval may be
recommended to the TPCA Board of Directors. This schedule of fines is specific to and
limited to projects under the sole jurisdiction of the DRI,

Iline Schedule

The tollowing schedule of fines for violations of DRB Standards and Contractor Work Rules
relating to new construction and/or house/lot modifications requiring DRB approval may be
recommended to the TPCA BOD. This schedule of fines is specific to and limited to projects
under the sole jurisdiction of the DRB. Any established pattern of repeated fining for
violations of the DRB Standards ad Contractor Work Rules can result in revocation of the
building permit.

2|Page
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CONTRACTOR WORK RULES \

Unauthorized exterior change to house or lot $500
Commencing construction without DRB approval, $£500
including progression to next construction phase without
required inspection(s) and/or certifications

Failure to contact DRB for mandalory inspection, provide | $100

required certification, or submit plans as required

Lot clearing (prior to and during construction) without
DRB approval

$2500 plus restoration

Removal of trees (post construction) without approval

$2500 plus replacement

Failurc to install trash container/dumpster prior to start of
framing

$100 *

Failute to install water, electric meter bascs at start of $100*
construction of foundation.

Failure to install port-o-let prior to lot clearing $100 *
Blocking mailboxes $100 *
Violation of work hotuts $100 *
Dumping of concrete, concrete washing on areas other $500
than the job site

Unauthorized storage of construction materials on other $100 *
than construction site i.e., on adjacent properties

Trespass by contractors onto adjacent properties 5100 *
Loud music or pets on job site $100 *
Parking violations by contractor vehicles, including $100 *

parking on non-paved areas (except on the construction
site) and parking on both sides of the street.

Damage to storm drain covers, curbing or street

Actual replacement/repair cost

Unauthorized site signs

$100 *

Inadequate trash pick-up

$100 *

Unapproved landscaping activity on golf course casement
i.e., pruning, trimming)

$100 *

* Subjecl to repeated fining until corrected.

Fines are the ultimate responsibility of the property owner, as the contractor and sub-contractors arc
working as representatives of the owner. As such, these fincs, when levied, become lienable
assessments against the property. Thus, it is recommended that property owners consider adding the

following provision to their construction contract:

(Contractor’s Name), having read and understand all Tidewater Design Review Board Work
Rules, Standards, Requirements and Procedures will be responsible for all fines levied against the

property owner. Property owner has the right to deduct fines from payment to contractors.

Contractors who violate the DRB rules and regulations can be banned from Tidewater Plantation.

J|Page
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CONTRACTOR WORK RULES

C. Liability Disclaimer

The Tidewater Plantation Community Association (TPCA), the TPCA Board of Directors
or its assignees shall not be liable tor any loss or injury to persons or damage to property
while contractors are traveling or working within Tidewater Plantation.

D. Passes, Contractor

[n order to enter the property, all contractors must first obtain a Contractor Pass from the
Tidewater security gatehouse.
[. General contractors are required to provide security personnel with a list of all sub-
contractors who have been provided with a contractor pass for each job site. This list
must be kept current with any additions or deletions provided to the security personnel.

2. The contractor pass must be displayed on the vehicle where visible to security person~=l.
3. Contractor passes are for the exclusive use as issued and are not assignable., )
4. All contractors issued a contractor pass will have the job site(s) listed on the pas® g »
be restricted to those job sites/locations.
5. Any requests from sub-contractors for a contractor pass without prior authorization
the general contractor will be denied. i

6. Contractors violating the contractor wotk rules will be subject to revocation of their
contractor pass. \ &7

4
g

&

Sign Box and Temporary Water and Electric Meter Basc

I. Project identification sign box shall display both the Tidewater and City of North Myrtle
Beach building permits.

8%

Both the sign box and the temporary waler and electric meter base shall be crected in

approved locations, typically the front corner ncar the power utility hook-up.

(8]

Sign boxes and temporary water and electric meter bases are required to be installed

when permits are secured from the City of North Myrtle Beach and the Tidewater DRB.

F. Site Preparation, Damage and Maintenance

I. Preparation

2)

o

)

4iPagc

Authorization of the DRB must be obtained before removing trees or other
vegelation from the job site for any reason.

Cxcessive clearing of the lot is not permitted. Avoid scarring or scraping remaining
lrees.

Do not fill or trench around trees.

Burning trees, limbs or underbrush is not permitted.

Any tree accidentally damaged must be sealed to prevent disease.

Before digging in any road right-of-way or casement area, notify PUPS (811) to have
utility lines marked. You must also advise the Tidewater property management
office.

Contractors are held liable for cutting or damaging utility lines

The contractor shall furnish and install a sanitacy toilet at each job site prior to the
start of any clearing or construction. Toilets may be removed when landscaping

Owaer [nitial Contractor [nitial
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CONTRACTOR WORK RULES

commences. Toilets must be screened with white lattice. The entrance of the toilet
is to face the structure.

Sign boxes and temporary water and electric meter bases are required to be installed
when permits are secured from the City of North Myrtle Beach and the Tidewater
DRB and cannot be installed prior to such permits being issued.

A silt fence around both sides and the rear of the construction site is required to be
installed immediately after lot clearing and prior to the start of construction. The use
of Gator Guard is required at the front of all construction sites to prevent erosion into
the street and storm drain socks ave required to protect storm drains near the
construction site.

As recommended by the City of North Myrtle Beach, contractors may install stone at
the front of a job site as a means of minimizing erosion, washout, and tracking into
the street. The DRB does not require the use of stone, but will diligently enforce
street clean-up as necessary.

A trash container is required to be installed on site prior to the start of framing.
Contractors may install “Danger” signage on a job site if it is required by their
respective liability carrier. This is neither a requirement of the City of North Myrtle
Beach or the DRB, but rather a coverage requirement of some (contractor) insurcrs.

2. Damage to Infrastructure

a)
b)

c)

3. Site

S5|Page

The contractor is liablc for repairing at his/her expense and to the satisfaction of the
DRB eempliance-efficer any damage to roadways, curbing, and adjoining properties.
The contractor is responsible ta report to the DRB eomphianee efficer any existing
cracks in the curb, catch basins, damage to the pavement prior to start of construction.
Otherwise the contractor will be held liable for all damage and repairs.

The property lines of the job site must be clearly marked and all work activity
confined within that area.

Maintenance

All construction materials, cquipment and supplics must be stored in an orderly
manner.

The site is to be cleaned daily with all packaging materials, paper, bottles, cans placed
in the trash container. The street bordering the site must be cleaned of all dirt and
debris caused by construction traffic entering and exiting the site on a daily basis.

A magnetic nail retriever is to be used daily to eliminate stray/discarded nails and
other metallic debris on the construction site, neighboring property lines and the
street.

Trash containers are to be emptied on a frequent basis and not allowed to overflow ot
generate offensive odors,

Absolutely no dumping or disposal of litter, waste materials or other debris is
permitted within Tidewater. Anyone violating this rule will be required to remove the
items dumped and to clean the area. The property owner will be subjcct to a fined
per occurrence for such dumping, disposal activity carried out by any contractor
associated with the owner’s construction project. Repeat-violations-witlresutt-inthe
revoeation-ofthe-contractorwerkpeemit: NOTE: Moved to fine schedule as general
statement for any fine(s) levied.

Owner Initial Contractor lnitial
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CONTRACTOR WORK RULES

G. Supply Delivery, Storage and Disposal

1.

(OS]

When ordering materials, equipment and/or service, contractor must provide the vendor
or shipper with the name of the counstruction company, the name of the person expecting
the delivery, the exact location of the job site, and the project (owner) name. This will
facilitate service and delivery to the proper person and location.

No after hours delivery is permitted,

Tidewater security personnel at the gatehouse will not accept shipments in the
contractor’s name and will not allow “drop” shipments oulside of regular work hours.

H. Work Schedules

All contractors must lcave the Tidewater property cach day no later than 7:00 PM.

Work schedules are limited to the hours of 7:00 AM to 7:00 PM Monday through Friday,
including site clean-up activities.

Worl schedules are limited to the hours of 9:00 AM to 4:00 PM on Saturday.

No construction work is permitted on Sundays or holidays (New Year Day, Memorial
Day, July 4™, Labor Day, Thanksgiving and Christmas).

I. Vehicular — General Rules, Bridges, Parking

l.

2.

3.

6|Pagu

General
a) All contractors must drive directly to the assigned job site.
b) Speed limits of 20 MPH are strictly enforced within Tidewater Plantation.
¢) Large construction vehicles with multiple wheels, especially a fifth or tag wheel, are
required to have all wheels down while on Tidewater property.

Bridges

a) Weight limits for the bridge accessing the Mid Island and South Island
neighborhood(s) are strictly enforced.

b) Contractors agree to adhcre to posted weight restrictions with the complete and full
understanding that if they violate the weight restriction, they will be held responsible
for any damage to properly and/or persons caused by such violation.

Parking

a) All vehicles must be parked within the job site property or paved street(s) adjacent or
in an area designated for contractor parking by Tidewater security.

b) No construction vehicles or vehicles of contractors are permitted to be parked
overnight on Tidewater streets or at the job site with the exception of heavy
equipment used for initial lot clcaring.

¢) Overnight parking of construction may be granted by the DRB on a case-by-case
basis.

d) Parking on the TPCA common right-of-way areas or on any adjacent private
property is not permitted. Parking of construction vehicles and vehicles of
construction workers must be parked on the paved streel(s) in the area of the job site.

¢) Parking is limited to one side of the street at and near construction sites,

[) Parking is prohibited in front of mailboxes.

g) Violations of vehicular rules by contractors may result in the suspension ov recall of
the contractor pass.

Owner Initial Conlractor Initial
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CONTRACTOR WORK RULES

TUE TIDEWATER PLANTATION COMMUNITY ASSOCIATION (TPCA) BOARD OF DIRECTORS (BOD), DESIGN
REVIEW BOARD (DRB), IN ADDITION TO AND NOT IN ANY WAY LIMITING THE RIGHTS OF LAW OR EQUITY,
SHALL BE ENTITLED TO ENFORCE THE ABQOVE RULES TIIROUGI FINES OR OTHER MEASURFES, INCLUDING THE
REMOVAL OF THE PARTIES INVOLVED FROM TIDEWATER FOR A PERIOD OF TIME OR ON A PERMANENT BASIS.
TIE TPCA BOD AND DRB SHALL NOT IN ANY EVENT BE LIABLE FOR ANY [LOSS OR DAMAGE RESULTING
THEREFROM.

TPCA DRB RESERVES THE RIGHT AT ANY TIME AND FROM TIME TO TIME TO AMEND THESE CONTRACTOR
WORK RULES.

ATTESTATION:
We, . a licensed contractor,
and , the property owner, acknowledge that we have

received and read the Tidewater Plantation Community Association Design Review Board
Standards, Requirements and Procedures, as well as the Contractor Work Rules and agree to abide
by them during all of the construction activities in Tidewater. We will furnish copies of the
Contractor Work Rules to all employees, subcontractors, and suppliers involved in this project.

In addition, we acknowledge that we have been advised of the weight limits for the bridge accessing
the Mid and South Island neighborhoods of Tidewater Plantation. By our signatures below, we
hercby agree to adhere to the posted weight restrictions with the complete and full understanding that
if we violate the weight restriction we will be held responsible for any damage to property and/or
people caused by such violation.

Further, we acknowledge the requirement thal any large construction vehicles with multiple wheels,
especially a fifth or tag wheel, are required to have all wheels down while on Tidewater property.

The schedule of fines for violations of DRB Standards relating to new construction and/or house/lot
modlifications requiring DRB approval may be recommended to the TPCA Board of Directors. This
schedule of fines is specific to and limited to projects under the sole jurisdiction of the DRB. Fines
are the ultimate responsibility of the property owner, as the builder and sub-contractors are working
as agents of the owner. As such, these fines, when levied, become lienable assessments against the
property.

Furthermore, having read and understanding all Tidewater DRB Contractor Work Rules, DRB
Standards, Requircments and Procedures, 1, , the
licensed contractor, understand that if I violate the DRB rules and regulations, [ can be banned (rom
doing business in Tidewater Plantation.

Company Lot Number
Signature/Title Date
Property Owner Date
7T|Page
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CONTRACTOR WORK RULES

Version History: DRB Contractor Work Rules

Version Date Effective Date Approved Change Description
By DRB

Original 1996 (approx.) DRB

December 10, 2018 DRB Document re-formatting; use of stone to prevent
erosion/washout; "Danger” signage permitted

June 6, 2019 June 6, 2019 April 15, 2019 Require use of Gator Guard at front of
construction site; require daily use of magnetic
nail retriever

August 6, 2020 August 6, 2020 July 2020 Consolidation and revision of DRB Standards —
Change in Schedule of Fees.

March 1, 2021 March 1, 2021 February 15, 2021 Edification, clarification. No change in content

§|hage

Owmer Initial
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Lot 407-408, 4628 South Island, Norton - New Construction - Preliminary
Review

Design Review Board <drbmail@tidewaterhoa.org> Mon, Jul 6, 2020 at 8:57 PM
To: kennorlon83@gmail.com, felix@ayresarchitecls.com, Grand Strand Contracting
<gsc@grandstrandcontracting.com>

Cc: Design Review Board <drb@tidewaterhaa.org>, patricia wolak <patricia.wolak@fsresidential.com>

Mr. & Mrs. Norton:

A preliminary review of your application and plans for new construction was conducted at the
DRB meeting held on July 6, 2020. Unfortunately, the application and plans as submitted
were rejected for the following reasons:

1. The helght restriction on houses in all Tidewater neighborhoods is forty-one feet (41').
Your architect presented the concept of adjusting the Tidewater procedure for
measuring maximum bullding height to coincide with current floor plane calculations,
however, it was the consensus of the DRB to reject that change and to maintain the
same height restriction to which 500+ houses have been held in the thirty (30) year
history of Tidewater Plantation. Measuring the overall height from the finished grade
as required by DRB Standards would put the house al a height of 46" which Is 5' over
the maximum, exclusive of the cupola. There is no qualifying reason for granting a
variance from the DRB Standards. The DRB decision was to enforce the DRB Standard
maximum height allowance of 41'.

2. The exemnption of the proposed cupola from the height measurement was also rejected
by the board. It was the consensus of the board that the cupola feature was more of a
12'x12’ room/viewing gallery, accessed by a full staircase and having a roof of its own,
rather than a decorative roof adornment. It was the decision of the DRB that the
cupola must be included in the overall height measurement.

3. The roof pitch on the center section of the house measured at 12/2 and 12/2.5 was
rejected. It was the consensus of the board that this pitch is much too shallow and
incompatible with other houses in the neighborhood.

4. The "tabby" driveway is rejected because It is not in compliance with DRB Standards
that require poured concrete for driveways.

5. The main front entry Is rejected because DRB Standards require that an exterior front
entry staircase be provided. All existing houses on South Island have exterior
staircases.

6. There are two styles and materials for railings - black powder-coated aluminum and
pressure treated wood (rear staircase). It was the consensus of the board that all
rallings must match and be black powder-coated aluminum.

7. The exposed rafter tails on the rear elevation eave must be changed to soffits and
facias the same as on the remainder of the house.

8. The fire pit must be eliminated. City of North Myrtle Beach ordinance requires that any
apen burning device must be 20" from structure and vegetation.

9. The smaller of the four garage doors was questioned by the board. Please be advised
that golf carts are not permitted in Tidewater.

10. There is no detail pravided on the elevation drawings as to the width of the trim around
the windows and doors. Six inch (6") trim is required.

Revised plans are required to be submitted to the DRB for re-consideration. Two preliminary
submissions are required without additional fees. The next ORB meeting is scheduled for July
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20th. If you have any que!

to contact the .
Bob Moss, DRB Chairman

stions regarding the above DRB decisions, please do not hesitate
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112012021 Tidewater HOA Mail - Lols 4074 08, 4628 South Island - Now Conslruclion - Hoight Reslriction Variance

Dosign Review Board <drhmali@tidewaterhoa,org>

Lots 407-408, 4628 South Island - New Construction - Height Restriction Variance
1 message

Design Review Board <drbmail@lidewalerhoa.org>

To: kennorton83@gmail.com, lom@goldfinchwinslow.com
Cc: Design Review Board <drb@tidewaterhoa.org>, BOD Tidewater <lwbod@lidewaterhoa.org>

Tue, Jan 19, 2021 al 1:36 PM

Mr. Norton:

Al a meeling held on January 18, 2021, the DRB considered the requast from your attorney to allow for a significant

variance in the height of your proposed house. Representalives of the DRRB mel with lhe Norlh Myrile Beach chief

building official on January 14, 2021. Based on information garnered at thal meeling, it was the unanimous decision of
lhe DRB to deny such variance requesl for the following reasons:

1. The FEMA floodplain does not impact the maximum heighl limitation for ho
finished lloor to be one foot above the floodplain and the plans for

official also offered that only garages, slor.
require an adjustment to your plans thal ¢

uses on South Island. FEMA requires the
your house meet that requiremenl. The Cily building
age areas, and enlrance slairs are permilled 1o be al ground fevel which would
urrenlly include a bathroom and gym on lhe ground floor level.

2. The Planned Unit Developmen! Agreement (PUD) with the Cit
forty-lwo feet (42'), hawever, Tidewater DRB Slandards require a
staies that "All building heights are measured
The City building official confirmed the requir
indicaled that lhe Cily would not dispute Tide:

y of North Myrtle Beach requires a maximum height of
maximum heighl of forty-one feet (41'). The PUD also
from (he upper most point of the structure to the average finished grade."
ement for measurement of building height as delailed in the PUD and further
water's eslablished slandard for height restriction of forly-one feet (41').

1_3. All eighteen (18) houses on South Island, 16 existing and 2 currently under conslruction, are within the 41 height
limitation and no exemplian from this regulation has ever been granled. There is no basis for an exemption for your

house which was submilted at an exlraordinary overall helght of fifty-lwo feet (52'), well beyond the height of every other
house on South Island and Tidewaler as a whole.

4. The Cily building official also confirmed that {he proposed "cupola” does not fit the City's definilion of a cupola, As

determined by the DRB in our inilial review of your plans, the cupola is indeed a roofed portion/room of the slructure and,
as such, is included in the overal| height of the structure.

Dave Jefiers, DRB Chairman

hllps:l/mall.guogle.cnmlmaillulO’.’ik:GdZ’ba2chc&vlaw:pl&search=n”5-perm!hid=lhread-a%3l\r10r159267002030E03A16%7Cmsg-a%3f\r104757915341 w1
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4 .
PLANTATION COMMUNITY
ASSOCIATION

June 23rd, 2021

Kenneth & Suzanne Norton
P.O Box 222215 o
Chantilly, VA 20153 N

Re: Fine for Violations regarding lot 407-408-4628 South Island Dr \
Dear Mr. and Mrs. Norton, 7

On Thursday, June 17", 2021, the Board of Direclors discussed items at your properly, 4628 South Island Drive that
were explained by the DRB. These items consist of commencing construction without DRB approval and for lot clearing
prior to and during conslruction without DRB approval. Also, there were additional violalion items that have been
levied against the property for placing a permit box and temporary electric meter base on the lot(s) prior to issuance of
a Tidewater building permit.

Consequently, the Board approved a fine of $100 per day beginning on May 27", 2021 to be applied lo your account
for the above stated violation of the permit box and electric meter base. Regarding the violation of commencing
construction without DRB approval, will have a fine of $500 and for clearing of the lot prior to and during construction
without DRB approval is $2,500.

Per Tidewater Covenants, Conditions and Restrictions, they state the following in pertaining to the above violations:

* 9.1 General. In order lo enhance the beauty of the Development, lo establish and preserve harmonious and aesthetically pleasing
designs incorporated into the Development, and to protect and promote values for the enlire Development, the subdivisions thereof
and the Unils and improvements localed therein or thereon, no construction, which term shall include within its definition
staking, clearing, excavation, grading, changing elevation, and other site work, no exterior alteration or modification of
existing improvements, and no planting or removal of plants, trees, or shrubs shall take place on any portion of the Property
except in strict compliance with this Article. This Article shall also extend to and include but shall not be limited to, the
authorily lo regulate, approve or disapprove, signs, swimming pools, driveways, mailboxes, service yards, antennas, fences, animal
pens, lighting, sports equipment, exterior stains and colors, building size and height and setbacks, and lree removal.

. Section Il — Design Review Board Overview: Tree Removal Tree removal on any lot requires DRB approval, The approved (ree
removal must include stump removal to a minimum of two (2) inches helow ground level on improved lots and to ground level on
unimproved lols. Tree removal contractors are not allowed on the property lo remove trees wilhout showing a tree reamaval
authorization letler, which the property owner is required to provide lo lhe gatehouse. Any unautharized removal of trees will resull in
fines in accordance with the Tree Removal Policy. A tree or, when requested, a shrub must be planted on the properly for aevery iree
removed unless the DRB detemmines that a specific propertly is sufficiently planted. A ball & batten hardwood or a seven (7) gallon
shrub (minimum sizes) from lhe lisl in Section VIIl - Landscape Plan should be selected.

Mandatory Inspections and Certifications -Stake-out Inspaction: Prior to issuance of a Tidewater building permit. After being
nolified by the DRB of final approval of the site plan and proposed house plans, and after payment of all required non-refundable
[ees, staking out of the lol should be undertaken as follows: The properly lines and outiine of the propased structure, including all drip
lines, should be idenlified by a series of stakes cannected by string. Any trees within ten (10) feet of the drip line planned for removal
should be flagged unless removal will substantially decrease the beauly of the property. Consideration will also be given to trees
affecling infrastructure, curbs, driveways, walkways, and palios for removal. Representatives of the DRB will inspecl the lot when
nolified that the above actions have been taken. Absolutely no clearing of the lot may be done priar to the stake-out
Inspection, approval by the DRB, and issuance of the Tidewater bullding permit,
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You do have the choice and are strongly encouraged to submit a variance request with new set of building plans to the
DRB within 10 days of the date of this letter. The Board of Directors will review the fines again at that poinl. As
mentioned in a recent letter on your behalf "Remaining items listed in your recent letter are not disputed”, therefore, the
DRB needs to see those updated plans thal conform to the DRB Standards along wilh the variance request.

You have the right to present to the Tidewater Plantation Board of Directors reasons why penalties should not be
imposed upon you for the above violations at an Executive Session of the Board of Direclors to be held at 10:00
a.m.on Thursday, July 1st,2021 at the amenity center. If you wish to make a presentation to the Board, please

notify me of your intention to do so by Wednesday, June 30", 2021.

Thank you,

On Behalf the Tidewater Plantation Board of Directors

2000 Spinnaker Drive » North Myrtle Beach, SC 29582-8612 » Telephone 843-663-3500 » Fax 843-663-3503
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LAN D. CLEMMONS
ATTORNEY AT LAW

D e —

__LAW FIRM7 LLC-———- FaXx B843.448.4292

| DAVID G.HAARY
| ATTORNEY AT LAW

SHERt L. MCALLISTER
. ATTORNEY AT LAW

July 9, 2021

VIA ELECTRONIC MAIL
saranti@grandstrandlawyers.com

Re: Ken and Suzanne Norton - Lots 407-408 Tidewater Plantation

Dear Elizabeth,

I have met with Mr. Norton. As you know, the City of North
Myrtle Beach (“"City”) will be reviewing your client’s appeal of
his building permit regarding the cupola. It is anticipated
that revisions to the cupola will be necassary as directed by
the City officials. Mr. Norton will submit updated plans at
that time to include revisions to the cupola that are
recommended by the City, if any. He has also communicated that
remaining minor issues (tabby concrete, trim etc. aka “minor
revisions”) will be included in the revisions that will be
submitted,K after the City panel meets. Mr. Norton will
specifically commit to those minor changes and City
recommendations regarding the cupola.

6651709¢dO1 ¢0¢#IASYO - SYFTI-NOWANOSI—A

In the meantime, the early stages of construction will not
affect any late-stage construction recommendations from the City
panel on the cupola. The cupola will not be constructed for
months, and certainly a mid-August submission of a final set of
plans makes sense. The City has approved the plans and FEMA
grants an automatic variance for construction in the flood plan.

Between the portions of the plans that have already been
approved by the DRB and the City, the FEMA flood plain variance
and Mr. Norton’s commitment to abide by City recommendations
regarding the cupola and the minor revisions to the plans, it

i makes practical sense to wait until after the City panel meeting
to submit new plans. This will. save our respective clients time

l PRINGIPLE ADDRESS: 1800 NontH OAK STRELT * MYRTLE BeacH, SC 29577
l *ALFQ LICENBED (1l MonTil CTAROLINA






and money. When t
the proposed fine
Any “f£ill dirt” ¢
is precisely in 1
the City and DRB

he revised plans are submitted, we can revisit
s. The City panel meeting is coming up soon.
hat has been delivered to the Norton property
ine with the portion of the plans approved by
and complies with FEMA regulations regarding

the flood plain variance.

eri McAllister,

J.D., LL.M
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ALAN D. CLEMMONS
ATTORNEY AT LAW

h ‘ CLEMMONS PrONE B43.448.4246

. - ____.LAW FIRM, LLC———' Fax B843.448.4292

DavIiD C.FHAAR™
ATTORNEY AT LAW

SHERI L. MCALLISTER
ATTOANEY AT LAW

July 9, 2021

VIA ELECTRONIC MAIL
saranti@grandstrandlawyers.com

Re: Ken and Suzanne Norton - Lots 407-408 Tidewater Plantation

Dear Elizabeth,

Mr. Norton has asked me to address new information that has come
to his attention regarding the DRB and/or Tidewater Board’s
attempt to obtain funds from his bank account to cover fines,
Mr. Norton has not authorized any transaction from his account
other than regular HOA dues., Any future attempt tc obtain funds

from his account will be considered attempted theft subject to
criminal penalties.

Please have your client cease and desist any attempts to obtain
funds from Mr. Norton’s account. We can revisit the proposed
fines issue later, but Mr. Norton has in noc way authorized
release of any funds beyond regular monthly assessments. Upon
information and belief Catherine Weis, the Tidewater Board
President, and Tori Perano, FirstService Residential Senior
Manager, are the authorized agents to act on behalf of the Board
with regards to owner accounts. Please direct them to refrain

from attempls to debit unauthorized amounts from Mr. Norton’s
account.

Sincerely,

Sheri McAllister, J.D., LL.M

PRINCIPLE AUDRESS: | BOO NORTK OAK STREET » MYRTLE BEACH, SC 20577
*ALZO LICCHGCO IN NOATH CAnROLINA
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Clickpay Online Payments

Payment options with Clickpay

1. Pay Full Amount Due: Willinclude ALL scheduled recurring charges
and variable/one-time charges. This is equivalent to the total balance as of the
date the homeowners selects their recurring payment to be processed.

2. Pay Full Amount Due to Maximum: Will include the total balance as of
the date the homeowner selects their recurring payment to be processed up the
max amount dictated by the homeowner.

3. Pay Recurring Charges and Scheduled Assessments: Willinclude only
scheduled recurring charges and will not include variable or one-time charges
such as fines, late fees, work order charges, etc.

4. Pay a Fixed Amount: The homeowner dictates a fixed dollar mB.ocm.i
they would like to pay.

FirstService

RESIDENTIAL






STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY CIVIL ACTION NO. 2021-CP-26-04599
Tidewater Plantation Community

Association, Inc.,

Plaintiff,

NOTICE OF DEPOSITION OF ANN
LIPPINCOTT

Suzanne N. Norton, Individually; Kenneth
R. Norton, Individually; Suzanne N.
Norton, as Trustee of the Suzanne N.
Norton Living Trust dated May 8, 2012;
and Kenneth R. Norton as Trustee of the
Kenneth R. Norton Living Trust dated
May 8, 2014,

)
)
)
)
)
)
)
)
)
)
V. )
)
)
)
)
)
)
)
)
)
Defendants. )
)

TO: ANN LIPPINCOTT

YOU WILL PLEASE TAKE NOTICE that the undersigned will take the deposition of
Ann Lippincott to be used as authorized by Rule 30 of the S.C. Rules of Civil Procedure, before
a Notary Public for South Carolina, who is not of counsel nor attorney, nor interested in this case,
beginning at the time and on the date listed below, at which time you are notified to appear and
take such part in the aforementioned as you may be advised and as shall be fit and proper. This
deposition will also be videotaped.
DEPONENT DATE TIME
Ann Lippincott February 11, 2026 2:00 p.m.
PLACE: The Bellamy Law Firm

1000 29™ Avenue North
Myrtle Beach, SC 29577

COURT REPORTER: Clark Bolen






The oral examination will continue from day to day until completed. This deposition is
being taken for the purpose of discovery, for use at trial and for all other purposes as are permitted

under the rules of this Court and all applicable statutes and laws.

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P. A.

s/ Howell V. Bellamy. II]

Howell V. Bellamy, III (S. C. Bar #66575)
1000 29th Ave. N.

Myrtle Beach, S. C. 29577
hbellamyiii@bellamylaw.com
(843)-448-2400 Phone

(843)-448-3022 Facsimile

Attorney for Defendants

Myrtle Beach, South Carolina

January 15, 2026





STATE OF SOUTH CAROLINA

ISSUED BY THE COURT OF COMMON PLEAS IN THE COUNTY OF HORRY

TIDEWATER PLANTATION COMMUNITY
ASSOCIATION, INC.

, Plaintiff

V. SUBPOENA IN A CIVIL CASE

SUZANNE N. NORTON, INDIVIDUALLY, et al. Case Number: 2021-CP-26-04599
Defendants,

Pending in Horry County

TO:  Ann Lippincott
4950 S. Island Drive
North Myrtle Beach, SC 29582

[] YOU ARE COMMANDED to appear in the above named court at the place, and time specified below to testify in the
above case.

PLACE OF TESTIMONY COURTROOM

DATE AND TIME

Xl YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition
in the above case.

PLACE OF DEPOSITION DATE AND TIME
The Bellamy Law Firm
1000 29" Avenue North Wednesday, February 11, 2026, at 2 pm

Myrtle Beach, South Carolina 29577

<] YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects in
your possession, custody or control at the place, date and time specified below:

SEE ATTACHMENT A
PLACE DATE AND TIME
The Bellamy Law Firm
1000 29™ Avenue North Wednesday, February 28, 2026, at 10:00 am

Myrtle Beach, South Carolina 29577

[l YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below.
PREMISES DATE AND TIME : AM

ANY SUBPOENAED ORGANIZATION NOT A PARTY TO THIS 1S HEREBY DIRECTED TO RULE 30(b)(6), SOUTH CAROLINA RULES OF
CIVIL PROCEDURE, TO FILE A DESIGNATION WITH THE COURT SPECIFYING ONE OR MORE OFFICERS, DIRECTORS, OR MANAGING
AGENTS, OR OTHER PERSONS WHO CONSENT TO TESTIFY ONITS BEHALF, SHALL SET FORTH, FOR EACH PERSON DESIGNATED, THE
MATTERS ON WHICH HE WILL TESTIFY OR PRODUCE DOCUMENTS OR THINGS. THE PERSON SO DESIGNATED TESTIFY AS TO
MATTERS KNOWN OR REASONABLY AVAILABLE TO THE ORGANIZATION

A

)
| CERTIFY THAT THE SUBPOENA/IS/ISSUED IN COMPLIANCE WITH RULE 43(c)(1), AND THAT NOTICE AS REQUIRED BY RULE 45(b)(1) HAS BEEN
GIVE O ALL PA 7 /
D '-LQET / / AT wt 1-15-2026 Howell V. Bellamy, I

Attomney/Issuing Officer’s Signature Date
Attomcey for Defendants

1000 29" Avcnue North

Myrtle Beach, SC 29578 4

843-448-2400

Print Name

Clerk of Court/Issuing Officer’s Signature Date

Print Name
Pro Se Litigant’s Name, Address and Telephone Number :






PROOF OF SERVICE

SERVED DATE January 15, 2026 FEES AND MILEAGE TO BE TENDERED TO WITNESS UPON
: DAILY ARRIVAL
PLACE 4850 S. Island Drive CIYEs [ NO AMOUNT §
North Myrtle Beach, SC 29582
SERVED ON Ann Lippincott MANNER OF SERVICE Certified Mail/Return Rec. Req., email
and service processor
SERVED BY Tracy B. Ales TITLE Paralegal

DECLARATION OF SERVER

I certify that the foregoing information contained in the Proof %pﬁce is true andfgect.%
Executed on January 15, 2026 A St >

SIGNATURE OF'SERVER
1000 29th Avenue North, Myrtle Beach, SC 29577
ADDRESS OF SERVER

Rule 45, South Carolina Rules of Civil Procedures, Parts (c) and (d):
(c) Protection of Persons Subject to Subpoenas.

(1) A party or an atlorney responsible for the issuance and service of a subpoena shall take reasonable steps to avoid imposing undue burden or expense on a person subject
to that subpoena. The court on behalf of which the subpoena was issued shall enforce this duty and impose upon the party or attorney in breach of this duly an appropriate
sanclion, which may include, but is not limited to, lost earnings and a reasonable attorney's fee.

(2){A) A person commanded to produce and permit inspection and copying of designaled electronically stored information, books, papers, documents or tangible things, or
inspection of premises need not appear in person at the place of production or inspeclion unless commanded to appear for deposilion, hearing or trial. A party or an attorney
responsible for the issuance and service of a subpoena for production of books, papers and documents withoul a deposition shall provide to another parly copies of
documents so produced upon written request. The party requesting copies shall pay the reasonable costs of reproduction.

(B) Subject to paragraph (d)(2) of this rule, a person commanded 10 produce and permit inspection and copying may, within 14 days after service of the subpoena or before
the time specified for compliance if such time is less than 14 days after service, serve upon the party or attorney designated in the subpoena written objection to inspection or

issued. If objection has been made, the party serving the subpoena may, upon notice to the person commanded to produce, move at any lime in the court that issued the
subpoena for an order to compel the production. Such an order to compel production shall prolect any person who is not a party or an officer of a party from significant
expense resulling from the inspection and copying commanded.
(3){A) On timely motion, the court by which a subpoena was issued, or regarding a subpoena commanding appearance at a deposition, or produclion or inspection directed to
a non-party, the court in the county where the non-party resides, is employed or regularly transacls business in person, shall quash or modify the subpoena if it:

(i) fails to allow reasonable lime for compliance; or

(ii) requires a person who is not a party nor an officer, director or managing agent of 2 party, nor a general partner of a partnership that is a party, to travel more than 50 miles
from the county where that person resides, is employed or regularly transacts business in person, except that, subject to the provisions of clause (C)(3)(B)(iii) of this rule, such
a person may in order to altend trial be commanded to travel from any such place within the state in which the trial is held: or

(iii) requires disclosure of privileged or olherwise protected matier and no exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) If a subpoena:

(i) requires disclosure of a trade secret or other confidential research, development, or commercial information, or

(ii) requires disclosure of an unretained expert's opinion or information not describing specific evenls or occurrences in dispute and resulling from the expert's study made not
al the request of any party, or

(iii) requires a person who is not a party nor an officer, director or managing agent of a party, nor a general partner of a parinership that is a party, to incur substantial expense
to lravel from the county where that person resides, is employed or regularly transacts business in person, the court may, to protect a person subject lo or affected by the
subpoena, quash or modify the subpoena or, if the party in whose behalf the subpoena is issued shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship and assures that the person to whom the subpoena is addressed will be reasonably compensated, the court may order appearance or
production only upon specified conditions.

(d) Duties in Responding to Subpoena.

(1)(A)A person responding to a subpoena to produce documents shall produce them as they are kept in the usual course of business or shall organize and label them to
correspond with the categories in the demand.

(B) If a subpoena does not specify the form or forms for producing electronically stored information, a person responding to a subpoena must produce the information in a
form or forms in which it is ordinarily maintained or in a reasonably usable form or forms.

(C) A person responding to a subpoena need not produce the same electronically stored information in more than one form.

(D) A person responding to a subpoena need not provide discovery of electronically stored information from sources that lhe person identlifies as not reasonably accessible
because of undue burden or cost. On motion to compel discovery or to quash, the person from whom discovery is sought must show that the information sought is not
reasonably accessible because of undue burden or cost. If that showing is made, the court may nonetheless order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(6)(B). The court may specify conditions for the discovery.

(2)(A) When information subject lo a subpoena is withheld on a claim that it is privileged or subject to protection as trial preparation materials, the claim shall be made
expressly and shall be supporied by a description of the nalure of the documents, communications, or things not produced that is sufficient to enable the demanding party to
conlest the claim.

(B) If information produced in response to a subpoena is subjecl to a claim of privilege or of protection as trial preparation material, the person making the claim may notify
any party that received the information of the claim and the basis for it. After being notified, a party must promplly retumn, sequester, or destroy the specified information and










ATTACHMENT “A”

5

Parties: Tidewater Plantation Community Association, Inc., (TPCA”) v,
Suzanne N. Norton et al. Civil Action No. 2921-CP-26-04599; and

Property: 4630 South Island Drive (Lots 407 and 408), North Myrtle Beach, South
Carolina 29582.

All documents and information in your possession, custody, and control concerning your investigation,

interpretation, and findings and decisions related to the above referenced lawsuit, parties and subject

property identified as 4630 South Island Drive (Lot (407 and 408), North Myrtle Beach, South

Carolina 29582, including, but not limited to:

© N o wn oA W

10.
11.
12.
13.
14.
15.

Correspondence;

E-mails and texts;

Notes;

Any financial records and Reports showing computation of fines against Nortons’ property;
Memoranda;

Photographs;

Computer generated records;

TPCA’s Policy for the issuance and collection of Fines for Violations of Rules,
Regulations  and CCRs filed on December 11, 2020;

Letter to Nortons regarding fines for violations pertaining to Lot 497-408 dated June 23,
2011;

DSB’s Contractor Work Rules dated March 2021;
Resident Transaction Report for Nortons dated October 21,2021 for TPCA;

Computation of Fines and assessments Report;
Computer notes;

Architectural Plans and drawings;

Building Permit and the Architectural Plans and Drawings approved by the City of North
Myrtle Beach pertaining to the proposed construction of Nortons’ residence at 4630 South
Island Drive (Lots 407 and 408), North Myrtle Beach, South Carolina
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16.
17.

18.

19.

20.

22.

23,

All meeting minutes of TPCA Board;

All written and oral communications, including but not limited to, text messages email
communications between you and/or other DRB members with the Nortons, the City of North Myrtle
Beach, and TPCA Board related to the allegations contained in the parties’ pleadings in this action;

All written and oral communications, includin g but not limited to, text messages and
email communications between you and other DRB members, the Nortons, and City of North Myrtle
Beach related to the allegations contained in the party’s pleadings in this action;

The Design Review Board Standards, Requirements and Procedures for New Construction,
recorded on December 8, 2020 in the Horry County Register of Deeds, Deed Book 369,
Page 152 (the “DRB Standards”);

The Planned Unit Development Agreement (“PUD”) between The City of North Myrtle
South Carolina and Southern Land and Golf Company, L.T.D. for the Tidewater Golf Club
& Plantation, recorded in the Horry County Register of Deeds, Deed Book 1544, Page 391,

as amended in Deed Book 4013, Page 1043 and Deed Book 4388, Page 2409 (the “PUD’s
provisions”);

The Third Amended and Restated Declaration of Covenants, Conditions and Restrictions for
Tidewater Plantation, recorded in the Horry County Register of Deeds, Deed Book 3831,

Page 1733, as amended in Deed Book 4013, Page 1043 and Deed Book 4388, Page 2409 (the
“CCRs™);

Any and all documents and information regarding the above captioned matter, electronically
stored information or other tangible items, in your possession, custody or control related to
your former service as a DRB member in Tidewater Plantation Community regarding your
non-approval of proposed Architectural plans and drawings pertaining to the Nortons’ subject

property located at 4628 and 4630 South Island Drive (Lot (407 - 408), North Myrtle Beach,
South Carolina 29582;

Section 23-106 of the City of North Myrtle Beach Zoning Ordinance, which provides as
follows:

The height of a building shall be measured from the mean elevation of the finished
grade at the front of a building or structure to the mid-point between the eve and the
highest point of the roof: Except that single-family and duplex buildings in designated
flood hazard areas, as established by the city's flood damage control ordinance shall be
measured from the established "certified floor elevation," to the mid-point between the
eve and the highest point of the roof. Height limitations shall not apply to chimneys,
church spires, water tanks parapet walls not exceeding six (6) feet, or necessary
mechanical features not occupying more than fifteen (15) percent of the roof area.
Within the HC District, height limitations shall not apply to non-habitable architectural
features such as cupolas, turrets and corner towers, when the aggregate of all features
exceeding the maximum building height are occupying no more than twenty (20)
percent of the roof area, no more than forty (40) percent of the perimeter area. The
building articulation provided by these features exceeding the height allowance shall
respond to corner conditions, public open spaces, visual axes, or building entries; and
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24.  Any and all documents and information related to the Lien of $57,894.72 filed against the
Nortons’ property, Lot 407 - 408, for alleged delinquent fines and attorney’s fees by
Tidewater Plantation Community Association, Inc., in Lien Book 281, Page 1490 and dated
February 23, 2022.

Plus, any and all other materials that you have reviewed in your work as a former ARB

member or upon which you base any of your findings, conclusions, or opinions.
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Deed BK:

4980 PG: 2685 Doctype: 001 08/19/2025 at 10:17:55 AM, 1 OF 5

EXEMPT

ELECTRONICALLY RECORDED Marion D. Foxworth III, Horry County, SC Registrar of

Deeds

35104030010,

Prepared by:

Maynard Nexsen PC

1101 Johnson Avenue, Suite 300
Myrtle Beach, SC 29577

NO TITLE EXAMINATION PERFORMED BY DOCUMENT PREPARER

STATE OF SOUTH CAROLINA
QUITCLAIM DEED

COUNTY OF HORRY

WIHEREAS, by Indenture Deed dated and recorded June 29, 2000, in Deed Book 2276 at
Page 825, Southern Land & Golf Company, Ltd., a South Carolina Corporation, conveyed to David
W. Wright and Vera J. Wright the property identified as Lot 654, Phase 111-B Tidewater Plantation,
as shown on a map prepared by DDC Engineers, Incorporated, dated January 5, 1998, and recorded
in Plat Book 153, at Page 53 and re-recorded in Plat Book 153 at Page 113, records of Horry
County, South Carolina; and,

WHEREAS, said deed referenced Lot 654, Phase [II-B Tidewater Plantation, which is
correct, but said deed referenced an incorrect plat reference and said error was thereafter repeated
in the subsequent deeds through the chain of title; and,

WHEREAS, it is the intent of the parties herein to correct said plat reference error, to
properly identify the plat reference and to clarify the real estate records of Horry County, South
Carolina; and

WHEREAS, this Quitclaim Deed is being executed and recorded for this purpose.

NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS, that SOUTHERN
LAND & GOLF COMPANY, LTD., a South Carolina Corporation, ("GRANTOR") in the State
aforesaid, for and in consideration of the sum of Five and 00/100 Dollars ($5.00), unto it paid by
ROBERT D. MOSS and BETTY L. MOSS, for and during their joint lives and upon the death
of either of them, then to the survivor of them, (collectively, the "GRANTEE), the receipt of which
is hereby acknowledged, has released and forever quitclaimed, and by these presents does remise,
release and forever quitclaim unto the said GRANTEE, for and during their joint lives and upon
the death of either of them, then to the survivor of them, their heirs and assigns, forever, the
following described property, to-wit:

ALL AND SINGULAR, that certain piece, parcel or lot of land situate, lying and being in
Little River Township, in the County and State aforesaid and being more particularly shown
and designated as Lot 654, Phase ITI-B, Section 11, Tidewater Plantation, as shown on
that certain map prepared by DDC Engineers, Incorporated, dated January 7, 1999 and
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recorded January 29, 1999 in Plat Book 160 at Page 145, records of Horry County, together
with such rights and easements as are set out in that certain Declaration of Covenants,
Conditions and Restrictions for Tidewater Plantation dated June 15, 1990 and recorded in
Deed Book 1399 at Page 779, records of Horry County, together with all Supplemental
Declarations and Amendments thereto.

The within conveyance is subject to the Declaration of Covenants, Conditions and
Restrictions, and to the Articles of Incorporation and By-Laws of Tidewater Plantation
Community Association, Inc., recorded in Deed Book 1399 at Page 779, records of Horry
County, all supplements and amendments thereto.

The within conveyance is also subject to all easements of record and/or upon the ground,
including but not limited to, easements set out in the aforesaid Declaration.

This being a portion of the property conveyed to Southern Land & Golf Company, Ltd.,
successor by merger to Southern Development by the following Deeds: Deed of Anne T.
Boyce et al., recorded June 29, 1987 in Deed Book 1143 at Page 599; Deed of L. D. Willard,
Jr, recorded June 5, 1988 in Deed Book 1189 at Page 375; Deed of Christopher L. Hanna
and Larry L. Hanna recorded July 14, 1989 in Deed Book 1325 at Page 031; Deed of Robert
E. Coffee, Jr., Escrow Agent by Deed recorded March 8, 1989 in Deed Book 1293 at Page
743; re-recorded August 2, 1989 in Deed Book 1329 at Page 362; and by Deed of Larry R.
Brown recorded March 8, 1989 in Deed Book 1293 at Page 747; rerecorded August 2, 1989
in Deed Book 1329 at Page 369, all records of Horry County.

TMS # 131-28-01-159
PIN # 351-04-03-0010

Grantee(s) Address: 945 Heshbon Drive, North Myrtle Beach, SC 29582

THIS CONVEYANCE IS MADE SUBJECT TO easements and restrictions of record and

otherwise affecting the property,

TOGETHER with all and singular, the rights, members, hereditaments and appurtenances

to the said premises belonging or in anywise incident or appertaining.

TO HAVE AND TO HOLD all and singular the premises, and interests quitclaimed above

unto the said Grantee, for and during their joint lives and upon the death of either of them, then to
the survivor of them, his, her, their heirs and/or successors and assigns, forever.

[Signature Page to Follow]
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7 S
Witness Grantor’s hand and seal this 53 o day of August, 2025

SIGNED, SEALED AND DELIVERED GRANTOR:

IN THE PRESENCE OF:
SOUTHERN LAND & GOLF COMPANY,

LTD., a South Carolina corporation

KM’ v‘&/é, /gﬁ/ﬂwa/b

Witness #1 /\ /I-/{ O @_\
By: /
o e (ig Name: Don/ Krampe
AN\ AN ‘ﬂ/ e -'GKJA“-Q ) Its: Vice President

Witness #2

STATE OF SOUTH CAROLINA )
) ACKNOWLEDGMENT
COUNTY OF LEXINGTON )

The foregoing instrument was acknowledged before me this A5 day of August, 2025, by
the Southern Land & Golf Company, Ltd. by Don Krampe its Vice President.

-2

. L/ﬂ)g/,u@, //m/ca// . (SEAL)
Notary for South Carolma /,7 J
Printed Name of Notary: 4/ ﬂ%«({';z/ /ﬂ ?/Q‘éjé-céﬁy'/
My Commission Expires:

AMANDA P. BLACKWELL

My Commission Expires
May 8, 2033

SSS
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STATE OF SOUTH CAROLINA )
COUNTY OF HORRY ) AFFIDAVIT
PERSONALLY appeared before me the undersigned, who being duly swom, deposes and says:

1.
2

I have read the information on this affidavit and I understand such information.

The property being transferred is identified as Lot 654, Phase I1I, Section [I, Tidewater Plantation, North
Myrtle Beach, South Carolina, bearing TMS # 131-28-01-159 and PIN # 351-04-03-0010 by Southern [.and

& Golf, Ltd. to Robert D. Moss and Betty L. Moss, for and during their joint lives and upon the
death of either of them, then to the survivor of them.

Check one of the following: The deed is

(a) _ subject to the deed recording fee as a transfer for consideration paid or to be paid in money
or money’s worth.
(b) subject to the deed recording fee as a transfer between a corporation, a partnership, or other

entity and a stockholder, partner, or owner of the entity, or is a transfer to a trust or as a
distribution to a trust beneficiary.
(c) XXXX exempt from the deed recording fee because (See Information section of affidavit):

Exemption # 12: Corrective Deed/Quitclaim Deed.

Check one of the following if either item 3(a) or item 3(b) above has been checked (See Information section
of this affidavit):

(a) The fee is computed on the consideration paid or to be paid in money or money’s worth in
thc amount of .

(b) The fec is computed on the fair market value of the realty which is

(c) The fee is computed on the fair market value of the realty as established for propcrtv tax

purposes which is

Check Yes orNo _ X tothe following: A lien or encumbrance on the land, tenement, or realty before
the transfer and remained on the land, tenement, or realty after the transfer. If “Yes,” the amount of the
outstanding balance of this lien or encumbrance is

The deed recording fee is computed as follows:

(a) Place the amount listed in item 4 above here: S

(b) Place the amount listed in item 5 above here: S
(1f no amount is listed, place zero here.)

(c) Subtract Line 6(b) from Line 6(a) and place result here: :)

The deed recording fee due is based on the amount listed on Line 6(c) above, the deed recording fee due is $.

As required by Code Section 12-24-70, I state that [ am a responsible person who was connected with the
transaction as: Grantor.

I understand that a person required to furnish this affidavit who willfully fumnishes a false or fraudulent
affidavit is guilty of a misdemeanor and, upon conviction, must be fined not more than one thousand dollars
or imprisoned not more than one year, or both.

Swory to before me this /37 Jay of August, 2025 | SOUTHERN LAND & GOLF COMPANY, LTD., a

:_,/.' ; I /;7 ' ’
Ll el /ﬂ Dluciohé

South Carolina corporation

Notary

SEAL

202426193 .4

My Commission Expires:

for South Carolina

% — " (SEAL)

AMANDA P. BLACKWELL
My Commissian Expires
May 8, 2033

= SR

EXEMPT





Deed BK: 4980 PG: 2689 Doctype: 001 08/19/2025 at 10:17:55 AM, 5 OF 5 EXEMPT
ELECTRONICALLY RECORDED Marion D. Foxworth III, Horry County, SC Registrar of
Deeds

HORRY COUNTY REGISTER OF DEEDS
TRANSMITTAL SHEET

TO BE FILED WITH EACH INSTRUMENT PRESENTED ELECTRONICALLY FOR RECORDING.
HORRY COUNTY REGISTER OF DEEDS, 1301 SECOND AVENUE POST OFFICE BOX 470 , CONWAY ,
SOUTH CAROLINA 29526

DOCUMENT TYPE OF INSTRUMENT BEING FILED: Deed
DATE OF INSTRUMENT:
DOCUMENT SHALL BE RETURNED TO:

NAME: Murray Law Group LLC

ADDRESS:
3775 Sea Mountain Hwy
Little River, SC 29566-7861

TELEPHONE: (843) 399-9000 FAX: (843) 399-9000
E-MAIL ADDRESS: sherrispeer@murraylaw.info

Related Document

(s):

PURCHASE PRICE / MORTGAGE AMOUNT: $ 5.00

BRIEF PROPERTY DESCRIPTION: Lot 654, Phase [11-B. Scction II. Tidewater Plantation

TAX MAP NUMBER (TMS #) 131-28-01-159 / PIN NUMBER:,

GRANTOR /MORTGAGOR / OBLIGOR / MARKER (FROM WHO):

FULL BUSINESS NAME

1. SOUTHERN LAND & GOLF COMPANY, LTD

GRANTEE / MORTGAGEE / OBLIGEE (TO WHO):

LAST NAME FIRST NAME MIDDLE NAME
1. MOSS ROBERT D
2. MOSS BETTY L






§ 33-8-300. General standards for directors., SC ST § 33-8-300

Code of Laws of South Carolina 1976 Annotated
Title 33. Corporations, Partnerships and Associations (Refs & Annos)
Chapter 8. Directors and Officers '
Article 3. Standards of Conduct

Code 1976 § 33-8-300

§ 33-8-300. General standards for directors.

Currentness

(a) A director shall discharge his duties as a director, including his duties as a member of a committee:

(1) in good faith;

(2) with the care an ordinarily prudent person in a like position would exercise under similar circumstances; and

(3) in a manner he reasonably believes to be in the best interests of the corporation and its shareholders.

(b) In discharging his duties a director is entitled to rely on information, opinions, reports, or statements, including financial
statements and other financial data, if prepared or presented by:

(1) one or more officers or employees of the corporation whom the director reasonably believes to be reliable and
competent in the matters presented;

(2) legal counsel, public accountants, or other persons as to matters the director reasonably believes are within the person’s
professional or expert competence; or

(3) a committee of the board of directors of which he is not a member if the director reasonably believes the committee
merits confidence.

(c) A director is not acting in good faith if he has knowledge concerning the matter in question that makes reliance otherwise
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§ 33-8-300. General standards for directors., SC ST § 33-8-300

permitted by subsection (b) unwarranted.

(d) A director is not liable for any action taken as a director, or any failure to take any action, if he performed the duties of his
office in compliance with this section.

(¢) An action against a director for failure to perform the duties imposed by this section must be commenced within three
years after the cause of action has accrued, or within two years after the time when the cause of action is discovered, or
should reasonably have been discovered, whichever sooner occurs. This limitations period does not apply to breaches of duty
which have been concealed fraudulently.

Credits

HISTORY: Derived from 1976 Code §
§

3-13-150 [1962 Code § 12-18.15; 1962 (52) 1996; 1963 (53) 327; 1981 Act No.
146, § 2; Repealed, 1988 Act No. 444, :

3‘\
2]; 1988 Act No. 444, § 2.

Editors’ Notes

OFFICIAL COMMENT

Section 8.30 (Section 33-8-300) defines the general standard of conduct for directors. It sets forth the standard by focusing on
the manner in which the director performs his duties, not the correctness of his decisions. Section 8.30(a) (Section
33-8-300(a)) thus requires a director to perform his duties in good faith, with the care of an ordinarily prudent person in a like
position and in a manner he believes to be in the best interests of the corporation. This standard is based on former section 35
of the 1969 Model Act, a number of state statutes and on judicial formulations of the duty of care applicable to directors.
Section 8.30 also parallels, to the extent possible, the indemnification provisions of sections 8.50 through 8.58 (Section
33-8-500 through 33-8-580).

In determining whether to impose liability, the courts recognize that boards of directors and corporate managers
continuously make decisions that involve the balancing of risks and benefits for the enterprise. Although some decisions turn
out to be unwise or the result of a mistake of judgment, it is unreasonable to reexamine these decisions with the benefit of
hindsight. Therefore, a director is not liable for injury or damage caused by his decision, no matter how unwise or mistaken it
may turn out to be, if in performing his duties he met the requirements of section 8.30 (Section 33-8-300).

Even before statutory formulations of directors’ duty of care, courts sometimes invoked the business judgment rule in
determining whether to impose liability in a particular case. In doing so, courts have sometimes used language similar to the
standards set forth in section 8.30(a) (Section 33-8-300(a)). The elements of the business judgment rule and the
circumstances for its application are continuing to be developed by the courts. In view of that continuing judicial
development, section 8.30 (Section 33-8-300) does not try to codify the business judgment rule or to delineate the
differences, if any, between that rule and the standards of director conduct set forth in this section. That is a task left to the
courts and possibly to later revisions of this Model Act.

Section 8.30 (Section 33-8-300) should be read in light of the basic duty of directors set forth in section 8.01(b) (Section
33-8-101(b)) that the “business and affairs of a corporation [shall be] managed under the direction of” the board. Since the
board may delegate or assign to appropriate officers of the corporation the authority or duty to exercise powers that section
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§ 33-8-300. General standards for directors., SC ST § 33-8-300

8.01 does not require the board to retain, directors are not personally responsible under section 8.30 (Section 33-8-300) for
actions or omissions of officers, employees, or agents of the corporation so long as the directors, complying with the standard
of care set forth in section 8.30 (Section 33-8-300), have acted reasonably in delegating responsibility.

1. Section 8.30(a) (Section 33-8-300(a)).

Section 8.30(a) (Section 33-8-300(a)) establishes a general standard of care for all directors. It requires a director to exercise
“the care an ordinarily prudent person in a like position would exercise.” Some state statutes use the words “diligence,”
“care,” and “skill” to define this duty, e.g., N.C. GEN. STAT. ANN. Section 55-35 (1975). There is very little authority as to
what “skill” and “diligence,” as distinguished from “care,” can be required or properly expected of corporate directors in the
performance of their duties. “Skill,” in the sense of technical competence in a particular field, should not be a qualification
for the office of director. The concept of “diligence” is sufficiently subsumed within the concept of “care.” Accordingly, the
words “diligence” and “skill” were omitted from the standard adopted.

Likewise, section 8.30 (Section 33-8-300) does not use the term “fiduciary” in the standard for directors’ conduct, because
that term could be confused with the unique attributes and obligations of a fiduciary imposed by the law of trusts, some of
which are not appropriate for directors of a corporation.

Several of the phrases chosen to define the general standard of care in section 8.30(a) (Section 33-8-300(a)) deserve specific
mention:

(1) The reference to “ordinarily prudent person” embodies long traditions of the common law, in contrast to suggested
standards that might call for some undefined degree of expertise, like “ordinarily prudent businessman.” The phrase
recognizes the need for innovation, essential to profit orientation, and focuses on the basic director attributes of common
sense, practical wisdom, and informed judgment.

(2) The phrase “in a like position” recognizes that the “care” under consideration is that which would be used by the
“ordinarily prudent person” if he were a director of the particular corporation.

(3) The combined phrase “in a like position . . . under similar circumstances” is intended to recognize that (a) the nature and
extent of responsibilities will vary, depending upon such factors as the size, complexity, urgency, and location of activities
carried on by the particular corporation, (b) decisions must be made on the basis of the information known to the directors
without the benefit of the hindsight, and (c) the special background, qualifications, and management responsibilities of a
particular director may be relevant in evaluating his compliance with the standard of care. Even though the quoted phrase
takes into account the special background, qualifications and management responsibilities of a particular director, it does not
excuse a director lacking business experience or particular expertise from exercising the common sense, practical wisdom,
and informed judgment of an “ordinarily prudent person.”

The process by which a director informs himself will vary but the duty of care requires every director to take steps to become
informed about the background facts and circumstances before taking action on the matter at hand. In relying upon the
performance by management of delegated or assigned duties pursuant to section 8.01 (Section 33-8-101) (including, for
example, matters of law and legal compliance), the director may depend upon the presumption of regularity, absent
knowledge or notice to the contrary. A director may also rely on information, opinions, reports, and statements prepared or
presented by others as set forth in section 8.30(b) (Section 33-8-300(b)). Furthermore, a director should not be expected to
anticipate the problems which the corporation may face except in those circumstances where something has occurred to make
it obvious to the director that the corporation should be addressing a particular problem.
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2. Section 8.30(b) (Section 33-8-300(b)).

A director complying with the standards expressed in section 8.30(a) (Section 33-8-30(a)) is entitled to rely upon
information, opinions, reports or statements, including financial statements and other financial data, prepared or presented by
the persons or committees described in section 8.30(b) (Section 33-8-300(b)). The right to rely under this section applies to
the entire range of matters for which the board of directors is responsible. Under section 8.30(c) (Section 33-8-300(c)),
however, a director so relying must be without knowledge concerning the matter in question that would cause his reliance to
be unwarranted. Also inherent in the concept of good faith is the requirement that, in order to be entitled to rely on a report,
statement, opinion, or other matter, the director must have read the report or statement in question, or have been present at a
meeting at which it was orally presented, or have taken other steps to become generally familiar with its contents. In short,
the director must comply with the general standard of care of section 8.30(a) (Section 33-8-300(a)) in making a judgment as
to the reliability and competence of the source of information upon which he proposes to rely.

Section 8.30(b) (Section 33-8-300(b)) permits reliance upon outside advisers, including not only those in the professional
disciplines customarily supervised by state authorities, such as lawyers, accountants, and engineers, but also those in other
fields involving special experience and skills, such as investment bankers, geologists, management consultants, actuaries, and
real estate appraisers. The concept of “expert competence” in section 8.30(b)(2) (Section 33-8-300(b)(2)) embraces a wide
variety of qualifications and is not limited to the more precise and narrower recognition of experts under the Securities Act of
1933. In this respect, section 8.30(b) goes beyond any existing state business corporation act, although several state statutes
permit reliance on reports of appraisers selected with reasonable care by the board of directors and deal with the scope and
nature of corporate reports and records generally.

Section 8.30(b) (Section 33-8-300(b)) permits reliance upon a committee of the board of directors when performing a
supervisory or other functions in instances where neither the full board of directors nor the committee takes dispositive
action. For example, there may be reliance upon an investigation undertaken by a board committee and reported to the full
board of directors, which forms the basis for action by the board of directors itself. Another example is reliance upon a
committee of the board of directors, such as a corporate audit committee, with respect to the ongoing role of oversight of
the accounting and auditing functions of the corporation. In addition, where reliance upon information or materials prepared
or presented by a board committee is not involved, a director may properly rely on dispositive action by a board committee
(of which he is not a member) empowered to act pursuant to authority delegated under section 8.25 (Section 33-8-250) or
acting with the acquiescence of the board of directors. In this connection, see the Official Comment to section 8.25 (Section
33-8-250). A director may similarly rely on committees not created under section 8.25 (Section 33-8-250) which have
non-director members.

In conditioning reliance upon reasonable belief that the board committee merits the director’s “confidence,” section
8.30(b)(3) (Section 33-8-300(b)(3)) recognizes a difference between a board committee and an expert. In sections 8.30(b)(1)
and (2) (Sections 33-8-300(b)(1) and (2)), the reference is to “competence of an expert,” which recognizes the expectation of
experience and in most instances technical skills on the part of those upon whom the director may rely. In section 8.30(b)(3)

(Section 33-8-300(b)(3)), the concept of “confidence” is substituted for “competence” in order to avoid any inference that
technical skills are a prerequisite.

By identifying those upon whom a director may rely in discharging his duties, section 8.30(b) (Section 33-8-300(b)) does not
limit the ability of directors to delegate their powers under section 8.01(a) to committees of the board of directors or officers
of the corporation, except where this delegation is expressly prohibited by the Act. Delegation should be carried out in
accordance with the standards set forth in section 8.30(a) (Section 33-8-300(a)). See also section 8.25 and its Official
Comment with respect to delegation to committees.
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3. Section 8.30(c) (Section 33-8-300(c)).

Section 8.30(c) (Section 33-8-300(c)) expressly prevents a director from “hiding his head in the sand” and relying on
information, opinions, reports, or statements when he has actual knowledge which makes reliance unwarranted.

4. Section 8.30(d) (Section 33-8-300(d)).

Section 8.30(d) (Section 33-8-300(d)) follows former section 35 of the Model Act, which provided that: “An individual who
performs the duties of his office in accordance with this section is not liable for serving or having served as a director.” Thus,
both former section 35 and current section 8.30(d) (Section 33-8-300(d)) are self-executing, and the individual director’s
exoneration from liability is automatic. If compliance with the standard of conduct set forth in former section 35 or section
8.30 (Section 33-8-300) is established, there is no need to consider possible application of the business judgment rule. The
possible application of the business judgment rule need only be considered if compliance with the standard of conduct set
forth in former section 35 or section 8.30 (Section 33-8-300) is not established.

Section 8.30(d) (Section 33-8-300(d)) makes clear that the section will apply whether or not affirmative action was in fact
taken. If the board of directors or a committee considers an issue (such as a recommendation of independent auditors
concerning the corporation’s internal accounting controls) and determines not to take action, the determination not to act is
protected by section 8.30 (Section 33-8-300). Similarly, if the board of directors or committee delegates responsibility for
handling a matter to subordinates, the delegation constitutes “action” under section 8.30 (Section 33-8-300). Section 8.30(d)
(Section 33-8-300(d)) applies (assuming its requirements are satisfied) to any conscious consideration of matters involving
the affairs of the corporation. It also applies to the determination by the board of directors of which matters to address and
which not to address. Section 8.30(d) (Section 33-8-300(d)) does not apply only when the director has failed to consider
taking action which under the circumstances he is obliged to consider taking.

5. Application to Officers.

Section 8.30 (Section 33-8-300) generally deals only with directors. Section 8.42 (Section 33-8-420) and its Official
Comment explain the extent to which the provisions of section 8.30 (Section 33-8-300) apply to officers.

SOUTH CAROLINA REPORTERS’ COMMENTS

There are three main differences between the Official Text of the Model Act and Section 33-13-150 of the 1981 South
Carolina Business Corporation Act. The first change concerns format. The Model Act separates the standards for directors
and officers into two sections, Sections 33-8-300 and 33-8-420. Under prior law, directors’ and officers’ duties were treated
in one section. The Model Act format is adopted by this act.

The second difference is that under the Model Act, the duties owed run only to the benefit of the corporation, whereas under
the 1981 South Carolina Business Corporation Act as well as the 1962 Business Corporation Act the duty has run to the
corporation and its shareholders. Shareholders have been express statutory beneficiaries of duties owed by corporate
insiders. According to  South Carolina Business Corporation Act 131 (Annot. ed. 1964):

“Section 73 of the Amendments Act of 1963 made an extremely important addition to [Section 12-18-15, which became
Section 33-13-150], by adding after the phrase ‘with a view to the interests of the corporation’ the words ‘and of the
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shareholders.” The purpose here is to make clear that the fiduciary duty of directors runs to the shareholders, and prevents
them from making use of their favored position to take advantage of shareholder interests. The phrase codifies existing South
Carolina law. . . . The phrase was added to avoid any implication that the wording of Section 12-18-15 might exclude, or
overrule, the duty owing under the common law to shareholders.”

More legislative history regarding the addition to Section 12-18-15 is found in Folk, “The South Carolina Corporation Law:
Reconsiderations and Prospects”, 15 S.C.L. Rev. 467, 479 (1963):

“Section 8.15 declares a standard of duty of directors and officers, but as presently worded makes that duty run only to the
corporation. There may be a negative inference that directors owe no duties to shareholders as such. But this is contrary to
established law on the fiduciary duty of directors. . . . Even assuming that the courts of this State would not infer any purpose
to reduce the customary scope of director duties, it would be necessary to examine the case law to find the principle
established. The object of section 8.15 is to codify director duties so that one knows of their existence from the face of the
statute. Accordingly, to clarify and relieve uncertainty in an important area, the Technical Amendments Bill proposes that
director duties extend to ‘the corporation’ and to ‘the shareholders’.”

As the foregoing authorities suggest, the underlying principle of shareholders being express beneficiaries of fiduciary duties
predates the technical amendment made in 1963. South Carolina case law since Black v. Simpson, 94 S.C. 312, 77 S.E.
1023 (1913), has firmly embraced the notion that officers and directors owe duties to shareholders as well as the entity. The
principle has been applied in insider trading cases (see Jacobson v. Yaschik, 249 S.C. 577, 584, 155 S.E.2d 601, 605
(1967)) and squeeze-out cases (see Dibble v. Sumter Ice & Fuel Co., 283 S.C. 278, 322 S.E.2d 674 (1984)).

In 1981, the Model Act’s articulation of duties owed was adopted verbatim with the exception that the established principle
that shareholders of South Carolina corporations are express statutory beneficiaries of duties owed was retained. The
Reporter’s Comments generated in connection with the 1981 revision show that the drafters expressly intended to retain the
language brought in by the 1963 amendment mentioned above. See South Carolina Business Corporation Act of
1962--Suggestions for Revision 241 (Nov. 1979).

The substance of the current Model Act provision has not changed since it was last reviewed at the time of the 1981
amendments.

Basically, the drafters of the current revision faced three alternatives: follow the Model Act entirely; continue the pattern of
following the Model Act but with added express recognition of the legal principle that duties run to shareholders; or opt for a
very pro-insider statute along the lines recently adopted by Delaware. The Delaware formulation, in certain cases, allows
elimination or limitation on a director’s liability for money damages for negligent or reckless misconduct. See Del. Senate
Bill 533, amending sec. 102, title 8, Delaware Code to add new subsection (7), effective July 1, 1986.

The decision of whether to adhere strictly to the Model Act, to maintain the status quo in this State, or to opt for the Delaware
approach (or one even more liberal) raised philosophical points. Basically, there was some sentiment in favor of laxity and
some in favor of rigor, some sentiment in favor of express articulation that duties are owed to shareholders and some in favor
of silence. A major concern on the part of those wishing to eliminate the mention of a duty owed was their perception that it
is difficult to find good people to serve as directors, and eliminating mention of the duty will help encourage good people to
serve on boards. One concern of proponents of the status quo is that dropping from the statute a duty that previously existed
can hardly be taken as anything different than a repudiation of prior law. It would be strange intentionally to change the text
of the statute and then claim in the Reporters’ Comments that the text change was without any purpose.






§ 33-8-300. General standards for directors., SC ST § 33-8-300

After detailed discussion and analysis, the decision was made to retain mention in this provision of a direct duty owed to
shareholders. In addition, as the result of an amendment initiated in the South Carolina House of Representatives and revised
by the Senate, certain large corporations (those with gross assets of twenty-five million dollars or more, or that have five
hundred or more shareholders, or that are Section 12(g) reporting companies under the Securities Exchange Act of 1934) can
include in their articles of incorporation a provision exempting directors from liability for simple negligence in some kinds of
damage suits against the directors brought by one or more shareholders of the corporation. (This statute, which is a
modification of the Delaware statute referred to above, is discussed in more detail in the South Carolina Reporters’
Comments to Section 33-2-102 of this act.).

The third difference between prior law and the Model Act section is that the South Carolina statute, since the enactment of
the 1981 South Carolina Business Corporation Act, has had a special statute of limitations found in Section 33-13-150(d). As
enacted it cut off suits based on violations of the statute unless brought:

“within three (3) years after the cause of action has accrued, or within two years after the time when the cause of action is
discovered, or should reasonably have been discovered, whichever sooner occurs.”

Note that under the statute, the plaintiff’s right to bring a cause of action which had been concealed, and could never have
been reasonably discovered, lapsed after three years. There was no provision for tolling based on fraudulent concealment.
Arguably, the statute would reward fraudulent concealment of a wrong. The statute was flawed. If the statute rewarded
fraudulent concealment by corporate fiduciaries, it was bad policy; if it was intended not to apply in cases of fraudulent
concealment, it was poorly drafted.

The leading proponents of adding the statute of limitations to the Model Act section were also the leading proponents for
elimination of the duty to shareholders on the theory that it was better to have the Model Act unsullied by local law.

There was a general willingness to import a specific limitations period into the statute defining duties owed. This was
accomplished by adding to the Model Act provision a new subsection (e) which reads the same as Section 33-13-150(d) of
the prior law, but with this limitation added at the end: “This limitations period does not apply to breaches of duty which
have been concealed fraudulently.” The advantage of the short limitations period set forth in subsection (e) is not available to
fiduciaries who fraudulently conceal their wrongdoing.

DERIVATION: 1984 Model Act Section 8.30.

Relevant Additional Resources
Additional Resources listed below contain your search terms.

CROSS REFERENCES

Duty of board of directors, see § 33-

8-101.
Meetings of board of directors, see §§ 33

-8-200 and 33-8-210.

Relevant Notes of Decisions (4)
View all 19
Notes of Decisions listed below contain your search terms.






§ 33-8-300. General standards for directors., SC ST § 33-8-300

In general

Absent evidence showing that dual directors of Chapter 7 debtor and its parent company, whether acting individually or on
behalf of and for the benefit of parent, voted to substitute debtor’s forward contract with German corporation with subsidiary
contracts with German corporation’s subsidiaries for the purpose of inducing debtor’s breach of its separate, prepetition
“ginner contracts” for the purchase of cotton from cotton gins, cotton gins failed to establish their claim against directors and
parent for tortious interference with contract under Alabama, Georgia, or North Carolina law. In re Joseph Walker &
Company, Inc. (Bkrtcy.D.S.C. 2014) 522 B.R. 165.

Genuine issues of material fact existed as to Chapter 7 debtor’s solvency on the date that its board of directors voted to
substitute debtor’s forward contract with German corporation with subsidiary contracts with German corporation’s
subsidiaries and as to the relation between the vote and debtor’s ultimate inability to perform its “ginner contracts” with
creditors, precluding summary judgment in creditors’ action against directors for breach of their fiduciary duties owed to
creditors under South Carolina law. In re Joseph Walker & Company, Inc. (Bkrtcy.D.S.C. 2014) 522 B.R. 165.

Salary and compensation

Yearly salary and bonus of Chapter 7 debtor-corporation’s president, totaling less than $250,000.00 for the head of a $13
million company which had historically been very profitable, represented good faith compensation and bonus for president’s
service, and not an improper transfer under the Bankruptcy Code or South Carolina law. In re Southern Textile Knitters
(C.A.4(S.C.)2003) 65 Fed.Appx. 426, 2003 WL 124771, Unreported.

Creditors

Creditor was precluded under South Carolina law from bringing direct claim against insolvent corporation’s board of
directors for breach of fiduciary duty after directors made distributions of corporate assets to shareholders who were
relatives of directors; creditor failed to demonstrate a harm particular to it, as required for liability, since there were multiple
potential creditors stemming from corporation’s liability as part owner of Comprehensive Environmental Response
Compensation and Liability Act (CERCLA) superfund site. PCS Nitrogen, Inc. v. Ross Development Corp., 2015, 126
F.Supp.3d611.

Code 1976 § 33-8-300, SC ST § 33-8-300
Current through 2025 Act No. 94, subject to final approval by the Legislative Council, technical revisions by the Code
Commissioner, and publication in the Official Code of Laws.

End of Document € 2026 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW © 2025 Thomson Reuters. do claim o original U . Sovarnimant Works.
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A1-21 APPEAL OF THE DECISION OF THE ZONING ADMINISTRATOR

Mr. J.D. Jeffers on behalf of the Tidewater Plantation Community Association Design Review Board has
filed an appeal of the decision of the Zoning Administrator that a cupola praposed on the roof of the
proposed Norton residence at 4628 South Island Drive is a necessary mechanical feature.

All properties in the city have a maximum height limitation that is regulated by the zoning

ordinance. The way height is measured varies by whether or not a property is located in a flood zone or
not. When a property is located in a flood hazard zone (4628 South Island Drive is located within a flood
hazard zone) the height is measured from the first finished floor to the midpoint between the ridge of
the roof and the eave. In Tidewater Plantation the building height is capped at 42’ at the peak of the
roof. If a property is located in a flood hazard zone and in Tidewater Plantation | measure the distance
from the first finished fioor (at ieast one foot above the fiood zone) to the peak of the roof. Sec. 23-106
is located in the general and supplemental section of the Zoning Ordinance and applies to all zaning
districts unless an ordinance (Tidewater Plantation PDD) specifically states something contrary to what
is stated in 23-106. What is different in Tidewater is that the text reads “to the peak” and not to the
midpoint like most districts. The rest of 23-106 still applies to where the 42" is measured from. When a
property is located in a flood hazard zone, in Tidewater, the height is measured from the first finished
floor above the flood hazard elevation to the peak of the roof. Included in Sec. 23-106 are exceptions to
height. The Norton’s explained to me that they needed the cupola to access their roof. Since the cupola
does not occupy more than fifteen percent of the roof area | determined that the cupola was a
necessary mechanical feature that would not factor into determining the overall building height.

Sec. 23-106. - Measurement of and exceptions to height.

The height of a building shall be measured from the mean elevation of the finished grade at the front of
a building or structure to the mid-point between the eve and the highest point of the roof: Except that
single-family and duplex buildings in designated flood hazard areas, as established by the city's flood
damage control ordinance shall be measured from the established "certified floor elevation," to the
mid-point between the eve and the highest point of the roof. Height limitations shall not apply to
chimneys, church spires, water tanks parapet walls not exceeding six (6) feet, or necessary mechanical
features not occupying more than fifteen (15) percent of the roof area.

(Ord. No. 88-35, 11-1-88; Ord. No. 06-32, § 1, 6-5-06; Ord. No. 06-46, § 2, 7-17-06; Ord. No. 16-43, § 1,
11-21-16)

G D

Ben Caldwell

Zoning Administrator

City of North Myrtle Beach
August 7, 2021
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Pre-Application Research

Review County and City codes and Tidewater Plantation DRB
Standards for site planning and architectural criteria.

- S
concepuual

b}

n.
I

(optional)

Review

concept and-site plarmr with first pageof ————
construction application providing owner and contractor names,
contact information, etc.

Application must be submitted by the property owner of record.
Application must be submitted no later than the one week prior to
the next scheduled DRB meeting.

~Subrmissionrof designconce

Preliminary Review (Plans
may be approved as Final)

Review and inspection fees are required to be paid at time of plan
submission.

Site Plan and house plans are required.

Fully completed new construction application is required detailing
all architectural features (i.e., paint colors, roofing) and must include
contractor license and insurance verification),

One (1) hard copy of the plans and site plan are to be provided to the
DRB and an electronic copy of the plans and site plan are be sent to
both the DRB and the contracted DRB architectural consultant.
Applications must be submitted no later than one week prior to the
next scheduled DRB meeting.

Final Review (if not
approved as final at
Preliminary Review)

Submission of additional required information as a result of the
preliminary review.

Stake-out Inspection

Review of property lines, drip lines, setbacks and trees marked for
removal.

All required refundable deposits and the mailbox and address post
fee are required to be paid following the Stake-out Inspection.

No clearing activity shall be undertaken prior to the Stake-out
Inspection.

Issuance of Tidewater
Building Permit

Only after the stake-out inspection, submission of all fees and
refundable deposits, a copy of North Myrtle Beach building permit,
and a signed (by owner and contractor) copy of the Contractor Work
Rules will a Tidewater building permit be issued.

Finished Floor Elevation
Inspection

Prior to pouring the finished floor

Under Roof Inspection

Prior to shingling to verify roof pitches and window/door placement
(framed openings).

Paint Review

Prior to painting, a review of sample colors on the house and
verification of installed window color relative to trim color.

Pre-pour Inspection of
driveway, walkway and
patio forms

Prior to pouring concrete

Final Inspection

All exterior construction, impervious areas, and landscaping must be
completed. If there are no outstanding construction or landscaping

issues, the refundable deposits will be processed.

25|Page

 Tidewater v. Norton, et al.
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Board of Directors’ Code of Ethics

Subject: Board of Directors’ Code of Ethics Policy
Policy/ Version Date: FEB 02 2017
Origination Board Approval Date: JUL 05 2012

Document Owner: Tidewater Plantation Community Association (TPCA) Board
of Directors

Effective Date: FEB 02 2017
Annual Review Date: FEB 2020

The Tidewater Plantation Community Association (TPCA)Board of Directors will use
its best efforts at all times to make decisions that are consistent with high principles,
and to maintain, protect and enhance the value of the Association’s assets and the
quality of life within the community.

The following principles and guidelines constitute the Board of Directors’ Code of
Conduct:
¢ No Board member shall solicit or accept, directly or indirectly any gifts,
gratuity, favor, entertainment, loan or any other item of monetary value from a
person who is seeking to obtain contractual or other business or financial
relations with the Association unless full disclosure is made to the Board of
Directors.

e No Board member shall accept a gift or favor made with intent of influencing
decisions or action on any official matter

* No Board member shall receive any compensation from the Association for
acting as a Board member, other than normal reimbursement of expenses on
behalf of the Association,

e No Board member shall engage in any writing, publishing or speechmaking
that defames any other member of the Association Board or member of the
Association.

* No Board member shall willingly misrepresent facts to the residents of the
community for any reason, including but not limited to advancing a personal
cause or influencing the community to place pressure on the Board to
advance a Board member’s personal cause.

20
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President’s Message
Calhy Weis, BOD President

Welcome to spring! Spring begins in 2024 with the vernal/spring
equinox which occurs this year at | 1:06PM on Tuesday, March
19. This makes the first fuﬁ day of spring Wednesday, March 20
a very important day (since it's my birthday). Another event that
occurs this month is daylight saving time. Yes, once again we
change the clocks, moving them one hour forward on Sunday,
March 10. When will this ever stop you ask? The legislature of
South Carolina passed a law to discontinue Daylight Saving
Time, but this cannot be put into action unless the federal
government does the same, even though some states like
Hawaii and Arizona never implemented it. So. we will lose an
hour this spring once again!

I am sure most of you have seen the announcement via email
blast about the further delay on getting the Amenity Center
renovation started, but if not, please refer to the article on
this subject that occurs later in this newsletter. Unfortunately,
we must all practice further patience as the city completes

all the necessary requirements for our PDD (Planned District
Development) amendment.

We have held two successful “Get Connected” days whereby
jewel Mellas, Board VP and Karen Harvey, Assistant Community
Manager, helped at least 50 residents register into Connect, our
new Tidewater website. We plan to hold more sessions at least
every quarter. If you need help before then, simply contact our
lmalmagement office at 843-663-3500 and they will be glad to
help

As | am sure most of you know, we have three regularly
scheduled meetings of the Board of Directors (BOD) every
maonth; they all are usually held on the first Thursday of t?we
month and the agendas are published a week prior via email
blast. Anyone and everyone may attend two of the three
meetings. The first is our BOD Workshop which is at 9AM and
is a meeting of the Board where we discuss various issues
(again the agenda is published), but no votes are taken at that
meeting. While this is a meeting of the Board, we do entertain
questions and comments from any attendees. The second
BOD public meeting is our official monthly Board meeting that
is held at 1PM. Again, the agenda is published a week ahead
and we take votes on actions at this meeting. The results are
published via email blast and published in this newsletter, and
minutes are published on our website, once approved. The third
meeting held on the same day, is the Board's executive session.
This meeting is a closed and private meeting as discussions
are related to resident issues and appeals that are private, and
sometimes legal issues may be discussed. If vou would like the
Board to consider an issue or concern you are encouraged to
contact us at twbod@tidewaterhoa.org and we will consider
adding your issue to our Workshop to discuss if it isn't
something we can answer or address immediately. Also, please
consider attending one or both of our public monthly meetings.
It seems we have the same 15-20 residents in our audience
every month; it would be nice to see a few new faces joining the
Eegkjcliars Right now, all meetings are held at the Cassels (HOA)
uilding.

Also, one more thing that is always on our Board's agenda held
at IPM is an update from the city of North Myrtle Beach (NMB)
by our councilman, Fred Coyne. 'Some of you may be interested
in hearing any updates regarding all the development and other
issues happening in and around NMB. We hope to have City
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Councilman |. Baldwin also join us in a near future meeting
to update us on the Ride 4 program. Councilman Baldwin is a
member of that commission which is looking at how best to
spend a 1% sales tax on the various infrastructure projects in
Horry County as we continue to grow.

While thinking about what to write in this article this month, |
thought I'd take a look at some accomplishments of your Board
of Directors over recent years Here is a quick summary of the
highlights: successful installation of the multi path: installed
new, beautiful pickle ball courts; renovated the tennis courts;
re-plastered alFthe pools and spas; paid off the loan for the
auxiliary beach parking lot in 4 years vs.10; replaced all our
perimeter fencing on the west side (approach to Tidewater) and
repaired the remaining fence which will also be replaced in a
couple of years; also repaired the fence at the Beach Cabana;
repaved all the roads on the north side (intracoastal side)
of the community; successfuily reduced the density in Hope
Pointe from 375 units to 251 units; installed new mailboxes
throughout; annually conduct drain scoping and cleaning:
received 62% approval to move forward with the Amenity Center
renovation and enlargement, hired a contractor and are ready
to start. The aforementioned are all "special projects” while
the maintenance of the community, landscaping, guard service,
management, etc. are regular, planned costs. Some of these
were accomplishments and not projects with a cost attached,
but most do have a cost associated with them. During this same
time period, basically 2020 to the present, the dollar had an
average inflation rate of 4.34% per year or a cumulative increase
of 18.52% (source: Bureau of Labor Statistics). During that
same period, your Tidewater base assessment has increased

% from S160 to $175 monthly. This includes the $2/month for
the Amenity Center renovation project. | thought this summary
might help to put things in perspective and help you to
appreciate this wonderful community even more.

We have a new Assistant Community Manager replacing

Karen Harvey who has decided to pursue a career-enhancing
opportunity. If you have a chance, please welcome Winston
Edmonds, our new Assjstant Community Manager. Winston,
originally from Albany, NY, attained his accounting degree at
Coastal Carolina University and also has previous property
management experience. Winston loved the area while
attending CCU and couldn’t wait to return here. Of course we
will miss Karen and wish her well, but are excited to be working
with Winston. Stop by and say hello.

Enjoy the spring!

Regularly Scheduled Meetings

Board Workshop — Thursday, March, 7 @ 9AM @ the Cassels
Building

Board Meeting — Thursday, March 7 @ [PM @ the Cassels
Building

DRB Meetings — Monday, March 4 and 18 (Closed meetings)
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TERMS OF REFERENCE

Board: Design Review Board (DRB)
Document Owner: DRB

Version Date: May 2021

Review Date: March 2024

I. MISSION STATEMENT
The Tidewater Plantation Community Association (TPCA) Design Review Board (DRB) shall act as the
architectural body with responsibility to maintain the natural beauty of the Tidewater Plantation,
establish and preseve the harmonious and aesthetically pleasing designs, and protect property values for
the entire Plantation.

This mission shall be accomplished through the DRB approval process for new construction, exterior
and structural improvements and the siting thereof, additions and changes thereto, and landscaping
elements thereof for single-family dwellings and condominium neighborhoods.

Such architectural responsibiities and standards shall be reviewed, approved, monitored, and
recommended for enforcement as provided in the Declaration of Covenants, Conditions and
Resdtrictions (CCRs), as well as the DRB Standards, Requirements and Procedures (DRB Standards).

II. RESPONSIBILITY

In fulfilling its responsibilities, the DRB performs functions which include the following;

Essential Functions:

e Review and approval of all applications for new construction and exterior modifications under
Article 9 of the CCRs and the DRB Standards.

e Monitor and recommend enforcement of architectural standards as defined in the DRB
Standards.

 Promulgate detailed application and review procedures and design standards governing its
area of responsibility and practice.

e Act as the architectural review/approval body of the TPCA.

1|

Tidewater v. Norton, et al. Tidewater_0277
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ASSOCIATION

NEWSLETTER

Subject: Newsletter Policy
Policy/Version Date: FEB 02 2017
Origination Board Approval Date: FEB 15 2001

Document Owner: Tidewater Plantation Community Association (TPCA) Board
of Directors

Effective Date: FEB 02 2017
Annual Review Date: FEB 2020

Policy Statement:

Whereas, there is a need to adopt a policy and procedure for the preparation and
publication of the Association’s newsletter;

. Whereas, the purpose of the newsletter is to provide information and communication l
| tothe TPCA members g

And whereas, the evaluation of the approprlateness of amc!es is to be monitored;

And whereas, it is intended that this policy be applicable to publications of the TPCA
newsletter and shall remain in effect until otherwise rescinded, modified, or amended
by the Board of Directors (BOD).

Therefore, be it resolved that the following procedure regarding the publication of the
TPCA newsletter is established:

Procedure:

1. The Board Liaison or his/her designate shall be responsible for the review of the
newsletter prior to publication and shall have the authority to deem any article, in
full or in part, as inappropriate for publication.

2. The newsletter content shall consist of newsworthy articles, reports, community
‘events and articles of special interest to the Association membership. The
newsletter may from time to time contain advertising as deemed reasonable by the
BOD. Such advertising may be sold by an outside agency or by Tidewater residents
or the Community Management employees. Article content is submitted by owners,
the BOD, Design Review Board (DRB), a Board-appointed Committee with

55
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segments or features of the plans which are objectionable and suggestions, if any, for the curing for such
objections. In the event the Design Review Board fails to advise the submitting party by written notice within the
time set forth above of either the approval or disapproval of the plans, the applicant may give the Design Review
Board written notice of such failure to respond, stating that unless the Design Review Board responds within 10
days of receipt of such notice, approval shall be deemed granted. Upon such further failure, approval shall be
deemed to have been given. However, no approval, whether expressly granted or deemed granted pursuant to the
foregoing, shall be inconsistent with the Design Standards, unless a variance has been granted in writing pursuant
to Section 9.3(g). Notice shall be deemed to have been given at the time the envelope containing such notice,
properly addressed, and postage prepaid, is deposited with U.S. Postal Service, registered or certified mail, return
receipt requested. Personal delivery of such written notice shall, however, be sufficient and shall be deemed to
have been given at the time of delivery.

() Appeal.

Any Owner may appeal a decision by the Design Review Board provided that all parties
involved comply with the decision of the Design Review Board untii such time, if any, as the Board of Directors
amends, or reverses the Design Review Board’s decision. Appeals petitions must be legibly wrilten, state the
grounds for appeal and be submitted to the Board of Directors within three (3) business days of the decision of the
Design Review Board. The Board of Directors shall act upon the appeal by amending, reversing or confinming
the decision of the Design Review Board within fifteen (15) days of receipt of the petition. The Board of
Directors’ decision shall be by the majority vote of those present and voting, a majority of the Board of Directors
constituting a quorum for such appeal hearing.

S

Tidewater v. Norton, et al.

_ (g) Variance.

The Design Review Board may, but shall not be required to, authorize variances from
compliance with any of its guidelines and procedures when circumstances such as topography, natural
obstructions, hardship, or aesthetic or environmental considerations require, or when architectural merit warrants
such variance, as it may determine in its sole discretion. Such variances may be granted, however, only when
unique circumstances exist, and no Owner shall have any right to demand or obtain a variance. No variance shall
(a) be effective unless in writing; (b) be contrary to this Declaration; or (c) estop the Design Review Board from
denying a variance in other circumstances. For purposes of this Section, the inability to obtain approval of any
governmental agency, the issuance of any permit, or the terms of any financing shall not be considered a hardship
warranting a variance.

(h) No Waiver of Future Approvals.

The approval of the Design Review Board of any proposals or plans and specifications
or drawings for any work done or proposed, or in connection with any other matter requiring the approval and
consent of the Design Review Board, shall not be deemed to constitute a waiver of any right to withhold approval
or consent as to any similar proposals, plans and specifications, drawings, or matters subsequently or additionally
submitted for approval or consent.

6) Enforcement.

Any construction, alteration, or other work done in violation of this Article, and/or the
Design Standards, shall be deemed to be nonconforming. Upon written request from the Board, Owners shall,
at their own cost and expense, bring such construction, alteration or other work into conformity with this

Tidewater Plantation Declaration NPMB1:162327.1
Page 29
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[ssuance and Collection of Fines for Violations of TPCA Rules
and Regulations and Covenants, Conditions, and Restrictions
Documents

Subject: Issuance and Collection of Fines for Violations Policy
Policy/ Version Date: FEB 02 2017
Origination Board Approval Date: MAR 08 2004

Document Owner: Tidewater Plantation Community Association (TPCA) Board
of Directors

Effective Date: FEB 02 2017
Annual Review Date: FEB 2020

Policy Statement:

Whereas Article 5, section 5.8 of the Community Covenants and Restrictions
(CCRs) states The Board of Directors may establish rules and regulations
concerning-the use of Units, Neighborhood Areas, the Common Areas, the Exclusive -
Common Areas, Amenities and facilities located thereon. Copies of such rules and
regulations and amendments thereto shall be furnished by the Association to all
Owners upon request. Such rules and regulations shall be binding upon the Owners,
their families, tenants, guests, invitees, servants and agents.

Whereas Article 15, section 15.1 of the CCRs states Every Owner shall comply
with the restrictions and covenants set forth herein and any and all rules and
regulations which from time to time may be adopted by Declarant or the Board of
Directors of the Association.

Whereas Article 15, section 15.2 of the CCRs states says Failure of an Owner to
comply with such restrictions, covenants or rules and regulations shall be grounds for
action which may include, without limitation, an action to recover sums due for
damages, injunctive relief, or any combination thereof. Failure to enforce any
covenant or restriction shall not be deemed a waiver of the right to do so thereafter.

Whereas Article 15, section 15.3 of the CCRs states /n addition to all other
remedies, in the discretion of Declarant or the Board of Directors of the Association, a
fine or fines may be imposed upon an Owner for failure of an Owner, his family,
guests, invitees, lessees or employees to comply with any covenant, restriction, rule
or regulation. These fines shall not be construed to be exclusive, and shall exist in
addition to all other rights and remedies to which Dec/arant or the Association may be
otherwise legally entitled.

46
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Whereas Section 3, f (iii) of the Bylaws states The Board of Directors may impose
fines special assessments against the Unit owned by the Owner as follows: (1) First
non-compliance or violation: a fine not in excess of One Hundred and No/100
($100.00) Dollars. (2) Second non-compliance or violation: a fine not in excess of
Three Hundred and No/100 ($300.00) Dollars.(3) Third and subsequent non-
compliance or violation or violations which are a continuing nature: a fine not in
excess of Five Hundred and No/100 ($500.00) Dollars.

NOW THEREFORE, IT IS RESOLVED that the following procedures and practices
are established for the Issuance and Collection of Fines for Violations of TPCA Rules
and Regulations and Covenants, Conditions, and Restrictions Documents . These
procedures and practices shall be known as the "Issuance and Collection of Fines
Policy" for the TPCA

Procedure:

1. Any alleged infraction of the Rules and Regulations or the CCRs noted by an
owner shall be reported to the Managing Agent in writing at the The Cassels
Building for action. The report may or may not be signed. A record shall be
kept on all infractions and the action taken to resolve the complaint.

2. If the Managing Agent determines that a violation has occurred, per the
above, or as a result of their own inspection, he/she prepares a written
“notice” of the violation, which shall be issued to the owner involved and sent
to his or her last known address. The notice will provide a description of the
violation; include a reference to the appropriate governance document, the
corrective action required, and the consequences of a failure to cure the
violation.

3. The first violation “notice” relative to an infraction shall be issued as a warning
unless the managing agent determines it to be a matter of public safety or a
violation so egregious as to waive the warning provision. Any subsequent
“notice” relative to a repeat of the same infraction and or a failure to cure a
previous infraction or a similar infraction shall be subject to penalties as
described below.

4, [f violation is not corrected within thirty days (30) of the mailing of the first
“notice” of violation, the property owner will be fined in accordance with Article
14, 15.3 of the CCRs and Exhibit E, page 12 of the Bylaws, Section f (jii) of
the CCRs. as follows:
a. Fines are scheduled to start at $100.00 for the first non-compliance
(sent at time of second mailing); $300.00 for second non-compliances
(sent thirty (30) days. after second fine notice and every 30 days
thereafter until compliance; third and subsequent non-compliance or
violations which are of a continuing nature, a fine not in excess of
$500.00.
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b. Once a cumulative outstanding fine exceeds $1,000.00, collection
proceedings will be implemented in accordance with the TPCA
Assessment Collection Policy.
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                 1                  THE VIDEOGRAPHER:  We are on the



                 2    record in the video deposition of Ann Lippincott



                 3    in the matter of Tidewater Plantation Community



                 4    Association, Inc., vs. Suzanne Norton, et al.



                 5                  Today's date is February 11th,



                 6    2026.  The time is 2:05 p.m.



                 7                  The court reporter is Karen



                 8    Beckman.  My name is Kevin Carvahal, videographer



                 9    with Clark Bolen.



                10                  Will counsel please identify



                11    themselves for the record.



                12                  MS. CARY:  Counsel for Plaintiff



                13    and Counterclaim Defendant, Taylor Cary.



                14                  MR. BELLAMY:  Howell Bellamy with



                15    the Bellamy Law Firm.  I represent the defendants



                16    in this case, the Nortons.



                17                  THE VIDEOGRAPHER:  All right.



                18    Court Reporter, please swear in the witness.



                19                  THE REPORTER:  Good afternoon.



                20    Before this proceeding moves forward, I'd like to



                21    instruct the attorneys and witness to speak



                22    slowly and clearly and not interrupt one another.



                23    I do not want to interrupt, but I will if I have



                24    to.



                25                      ANN LIPPINCOTT,
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                 1    having been first duly sworn, was examined and



                 2    testified as follows:



                 3                        EXAMINATION



                 4    BY MR. BELLAMY:



                 5         Q.  Ann, how are you doing?



                 6         A.  I'm doing fine.



                 7         Q.  I think last time that I had a chance to



                 8    talk to you directly we were involved in a



                 9    deposition in another case.



                10         A.  Yes.



                11         Q.  Okay.  And obviously you have been



                12    deposed before, okay?



                13         A.  (Nods head up and down.)



                14         Q.  And what I need to do pursuant to our



                15    Rules of Civil Procedure -- and you know that I



                16    represent the Nortons in this matter, and the



                17    plaintiff is Tidewater Plantation Community



                18    Association, Inc., and is represented by Taylor



                19    Cary.  And my understanding, she's also your



                20    counsel in this matter too --



                21         A.  Yes.



                22         Q.  -- legal counsel.  Okay.



                23             Now, we've sent you a copy of a Notice



                24    of Deposition.  And did you receive it?



                25         A.  I did.
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                 1         Q.  Okay.  Now, what I want you to do, Ann,



                 2    is flip back to the subpoena, and there's an



                 3    attachment.  This is Exhibit No. 13.



                 4                  (Exhibit No. 13 marked for



                 5    identification.)



                 6         Q.  And I'll just publish this part on the



                 7    record.  It's got Attachment A and it's got the



                 8    caption of the lawsuit, and it says, All



                 9    documents and information in your possession,



                10    custody, and control concerning your



                11    investigation, interpretation, findings, and



                12    decisions related to the above-referenced



                13    lawsuit, parties, subject property identified at



                14    4630 South Island Drive, (Lots 407 and 408),



                15    North Myrtle Beach in South Carolina.  It's got



                16    the zip 29582, including, but not limited to, and



                17    it's got correspondence, emails, texts, notes,



                18    financial records, memorandum.  And it's got a



                19    list of Items 1 through 23.



                20             And my question is, did -- and for the



                21    record, obviously you reside in Tidewater



                22    Plantation, correct?



                23         A.  Yes.



                24         Q.  Okay.  And you have been a former member



                25    of the DRB, correct?
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                 1         A.  Yes.



                 2         Q.  Okay.  And for the record, you served on



                 3    the DRB from what period of time to what period



                 4    of time?  I know that you were -- in 2020 you



                 5    were serving on the DRB, correct?



                 6         A.  I was 2010 to sometime in 2014.



                 7         Q.  Okay.



                 8         A.  Again in 2018 to 2020 and then again in



                 9    2024 for about eight months to '25.



                10         Q.  Okay.  And then you got off the DRB in,



                11    I think, sometime in 2024?



                12         A.  '25.



                13         Q.  '25, okay.



                14         A.  I believe it was April.



                15         Q.  Okay.  Did you resign from the Board?



                16         A.  Yes.



                17         Q.  And for the record, why did you resign



                18    from the Board?



                19         A.  A little discord with the Master Board.



                20         Q.  And the president of the Master Board at



                21    that time was Cathy Weis?



                22         A.  No.  Toby.



                23         Q.  Toby.



                24             But she was vice president --



                25         A.  Yes.
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                 1         Q.  -- or she was on the Master Board at



                 2    that time?



                 3         A.  Yes.



                 4         Q.  Okay.  And would it be fair to say over



                 5    the years you and Cathy have disagreed on the



                 6    interpretation of the governing documents for



                 7    Tidewater Plantation?



                 8         A.  On Harbor Loft we did.



                 9         Q.  Okay.



                10         A.  I don't believe we had any sort of



                11    discord on the Norton situation.



                12         Q.  Okay.  Now, pursuant to the subpoena in



                13    Attachment A, did you get a chance to -- did you



                14    have any documents, texts, emails in your own



                15    personal custody and control?  Did you bring



                16    anything pursuant to this subpoena?



                17         A.  No.



                18         Q.  Okay.  Do you have any documentation



                19    that's relevant to this lawsuit in your own



                20    personal custody and control at your house?



                21         A.  No.  Only what was provided by the



                22    attorney.



                23         Q.  Okay.  Do you not keep records of the



                24    governing documents or, you know...



                25         A.  I did when I was on the DRB.
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                 1         Q.  Okay.  Okay.  All right.



                 2             Let me move on.  Also I marked a copy of



                 3    your deed.  I think, was it Defendant's



                 4    Exhibit -- was it 13 or was it 14?  Your deed



                 5    right here.



                 6                  MS. CARY:  It's 14.



                 7                       (Exhibit No. 14 marked for



                 8    identification.)



                 9         Q.  14.  Okay.



                10             This is the deed that was filed sometime



                11    July 10, 1997.  And all this deed represents is



                12    that you're a property owner in Tidewater



                13    Plantation, correct?



                14         A.  Yes.



                15         Q.  Okay.  And your property is subject to



                16    the PUD Agreement.  It's subject to the Third



                17    Amended Restated Declaration of CCRs and Bylaws.



                18    It's subject to -- including amendments.  And



                19    it's subject to the Design Review Board's



                20    standards, requirements, and subsequent



                21    amendments, correct?



                22         A.  Yes.



                23         Q.  And as of today's date, you currently



                24    still reside at that property?



                25         A.  Yes.
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                 1         Q.  And my understanding is your property,



                 2    where it's located at, when you turn to go in



                 3    South Island, you have to go by your property; is



                 4    that a fair statement?



                 5         A.  Yes.



                 6         Q.  And for the record, South Island is in a



                 7    floodplain, correct?



                 8         A.  Yes.



                 9         Q.  Is your property in a floodplain?



                10         A.  No.



                11         Q.  Okay.  Now, one of the things I want to



                12    talk about -- give me one second -- okay.  The



                13    master association who is the plaintiff in this



                14    lawsuit, they are a nonprofit corporation,



                15    correct?



                16         A.  Yes.



                17         Q.  Okay.  And the DRB is a subset or



                18    committee of the Master Board?



                19         A.  Yes.



                20         Q.  Do you agree with that?



                21         A.  Yes.



                22         Q.  And they're under the jurisdiction of



                23    the Master Board, correct?



                24         A.  Yes.



                25         Q.  Okay.  Now, when you go to -- let me ask
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                 1    you this:  Have you ever had a chance to -- are



                 2    you familiar with the South Carolina Nonprofit



                 3    Corporation Act?



                 4         A.  Somewhat, not -- I'm aware of it.



                 5         Q.  Okay.  And let me hand you a copy.



                 6                  MR. BELLAMY:  I'll mark this as



                 7    No. 15.



                 8                  (Exhibit No. 15 marked for



                 9    identification.)



                10         Q.  Ann, take a minute -- Ann, would it be



                11    all right to call you Ann?



                12         A.  Yes.  Fine.



                13         Q.  What I'd like you to do is just take a



                14    minute to look over it and just familiarize with



                15    it, and I'll just have some general questions,



                16    okay?



                17                  (Pause in the proceedings.)



                18         Q.  Okay.  Ann, what this is that this is



                19    from Title 33, Corporations, Partnerships, and



                20    Associations.  That's from our South Carolina



                21    Code of Laws.  And specifically this is Chapter 8



                22    of Title 33, and it deals with directors and



                23    officers, and it also deals with committees that



                24    are subsets of the Board of Directors.



                25             In Article 3, which is what we're
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                 1    talking about right here, it deals with standards



                 2    of conduct, and specifically provides



                 3    Section 33-A 300, General Standards for



                 4    Directors.



                 5             Did I state that correctly?



                 6         A.  Yes.



                 7         Q.  Okay.  And it applies again to a



                 8    nonprofit corporation.  And in this particular



                 9    lawsuit, the Tidewater Plantation Community



                10    Association, Inc., the plaintiff in this case, is



                11    a nonprofit corporation, correct?



                12         A.  Yes.



                13         Q.  Okay.  And it specifically says, under



                14    subparagraph A, A director shall discharge his



                15    duties as a director, including his duties as a



                16    member of the committee, in good faith, in



                17    subparagraph 1 and subparagraph 2, with the care



                18    an ordinary prudent person in a like position



                19    would exercise under similar circumstances, and,



                20    under subparagraph 3, in a manner reasonably



                21    believes to be in the best interest of the



                22    corporation and its shareholders.



                23             Did I state that correctly?



                24         A.  Yes.



                25         Q.  Okay.  So no question that the Board of
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                 1    Directors for the Master Association and the



                 2    committee members of the Board of Directors for



                 3    the Design Review Board have a duty of good faith



                 4    to act with reasonable care regarding their



                 5    duties and responsibilities as set forth in the



                 6    governing documents of the Tidewater PUD,



                 7    correct?



                 8         A.  Correct.



                 9         Q.  Okay.  And clearly -- and one of the



                10    things I wanted to go through with -- give me one



                11    second.



                12                  MR. BELLAMY:  Do we have a copy of



                13    the -- Madam Court Reporter, I need a copy of the



                14    Complaint that we had listed as an exhibit.  I



                15    think it's either 3 or 4.



                16                  MS. CARY:  It's Exhibit 8.



                17                  (Exhibit No. 8 previously marked



                18    for identification.)



                19         Q.  All right.  Let me do this -- I think I



                20    can do it from memory.  Okay.  What you've got



                21    what you're holding is -- it's a Summons.  And



                22    it's a Verified Amended Complaint, okay?



                23             When you flip it over on page 3, it



                24    indicates it's an Amended Verified Complaint.



                25             Did I state that correctly?
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                 1         A.  Yes.



                 2         Q.  Okay.  And it shows that it was filed on



                 3    August 30th, 2021.



                 4             Did I state that correctly?



                 5         A.  Yes.



                 6         Q.  Okay.  If you flip back to the last --



                 7    and it's also got exhibits.  Give me one second.



                 8    And for the record -- and just please confirm



                 9    this.  The plaintiff has exhibits from A through



                10    Exhibit G.  See if you agree with that, for the



                11    record.



                12         A.  Yes.



                13         Q.  Okay.  Now, Ann, what I'm trying to do



                14    is I've got a lot of documents, so I'm kind of



                15    trying to move as quickly as I can.  I'm not



                16    going to go through every single paragraph, but



                17    I'm going to try to focus on what I think is



                18    relevant.



                19             So now what I want to do is, I want you



                20    to flip over to page 4, okay?  And then under the



                21    heading it says, Tidewater Plantation and its



                22    Covenants, okay?



                23             The first paragraph, 8, deals with the



                24    PUD Agreement, correct?



                25         A.  Yes.
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                 1         Q.  And you would agree that the PUD



                 2    Agreement is the agreement between the City of



                 3    North Myrtle Beach and the original developer in



                 4    this case, which was Southern Land and Golf



                 5    Company, LTD, correct?



                 6         A.  Correct.



                 7         Q.  Okay.  And the PUD Agreement is the



                 8    controlling document as far as Tidewater -- you



                 9    know, as far as the Tidewater PUD.  It's the



                10    seminal document, all the responsibilities,



                11    obligations, and duties and so forth.  And as far



                12    as what is permitted, what is intra vires that is



                13    permissible as far as the duties and powers of



                14    both the Master Board and the DRB all arise from



                15    the PUD Agreement, the original PUD Agreement and



                16    amendments.



                17             Do you disagree with that?



                18                  MS. CARY:  Objection to the form.



                19         Q.  You can answer.



                20         A.  Yes.



                21         Q.  Now, what I want to do is I want to flip



                22    you over to page 5, and it's under paragraph 9,



                23    okay?  And under paragraph 9, I'll quote.  I've



                24    got a little bit of a squeaky there, but it says,



                25    The relevant Tidewater Plantation Community
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                 1    Association governing documents were hereinafter



                 2    incorporated by reference.  And then it says,



                 3    Hereafter collectively referred to as the



                 4    governing documents, include but not limited to,



                 5    and then you've got subparagraph a through d,



                 6    okay?



                 7             And as far as subparagraph a talks about



                 8    the Third Amended and Restated Declaration of



                 9    Covenants, Conditions, and Restrictions from



                10    Tidewater Plantation including the Bylaws.  It



                11    references that document and the deed book and



                12    page.



                13             Do you agree with that?



                14         A.  Yes.



                15         Q.  And it represents relevant amendments.



                16             In the second document, you've got the



                17    Property Owners Rules and Regulations Manual



                18    recorded in the Horry County Register of Deeds,



                19    and he gives a deed book and page.  Okay.  And



                20    it's in parenthetical referred to as (Rules and



                21    Regs.)



                22             And then the third document is



                23    subparagraph c.  It's the Design Review Board



                24    Standards, Requirements, and Procedures.  And



                25    it's dated August 6th, 2020.  It was recorded in
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                 1    the Horry County Register of Deeds at 4275 at



                 2    page 2053.



                 3             And the last one is subparagraph d, the



                 4    Contractor Work Rules, and it's dated March 2021,



                 5    and it's attached as Exhibit A.



                 6             You've got Exhibit A, B, C, D, E, F, and



                 7    G, correct?



                 8         A.  Correct.



                 9         Q.  Now, this Amended Complaint was prepared



                10    by Amanda Bailey, okay?  Are you familiar with



                11    Amanda Bailey?



                12         A.  Yes, I am.



                13         Q.  Okay.  She used to work at Burr Forman,



                14    LLP.  And since then she's no longer working for



                15    them, and I think she's in-house counsel for



                16    Coastal Carolina University.



                17             But your current attorney is Taylor



                18    Cary, okay?



                19             So the point I want to make is Amanda



                20    Bailey was initially the attorney of record when



                21    the amended lawsuit was filed on August 30th of



                22    2021.



                23             Do you agree with that?



                24         A.  Yes.



                25         Q.  Okay.  Now, if you flip over to the next
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                 1    page, you'll see Verification to Amend the



                 2    Verified Complaint, okay?  And what I'm going to



                 3    do I'm going to kind of read this into the



                 4    record.  Then after I read it, I'll have some



                 5    follow-up questions.



                 6             It states, Catherine S. Weis, being



                 7    first duly sworn and deposed and says, I have



                 8    read the following Amended Verified Complaint,



                 9    and the name is true of my own knowledge except



                10    to those matters or things relied upon



                11    information and belief and to those things I



                12    believe them to be true.



                13             Okay.  Did I read that correctly?



                14         A.  Where are you reading that?



                15         Q.  Right here.  Right here.  It says, I



                16    have read the foregoing.  Yeah.



                17             Oh, I'm sorry.  I apologize.  I thought



                18    you were -- it's the next page after the



                19    signature page on the Amended Complaint.



                20         A.  Okay.  I see it.



                21         Q.  Yeah.  See where it says right here, it



                22    says, Verification to Amended Verified Complaint.



                23    And then it goes, Catherine S. Weis, being duly



                24    sworn, deposed and says, quote, I have read the



                25    foregoing Amended Verified Complaint, and the
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                 1    same is true of my own knowledge except to those



                 2    matters and things stated upon information and



                 3    belief.  And to these things, I believe them to



                 4    be true, end quote.



                 5             Did I read that correctly?



                 6         A.  Yes.



                 7         Q.  And I think she signed this roughly, it



                 8    looks like, in August of 2021.  Do you agree with



                 9    that?  I think it was notarized on the 30th day



                10    of August 2021.



                11         A.  Well, the date is wrong, but it is



                12    August 2021, yes.



                13         Q.  Okay.  Okay.



                14             So essentially do you know what a



                15    verification is?



                16         A.  A verification?



                17         Q.  Yes.



                18         A.  You're verifying something is correct.



                19         Q.  Correct.  Right.  Under oath.  Okay.



                20             Now, getting back to paragraph 9 and as



                21    we went over those --



                22         A.  What page are you on?



                23         Q.  Page 5.  Okay.



                24                  MR. BELLAMY:  And, Madam Court



                25    Reporter, for the record, this is Defendant's
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                 1    Exhibit --



                 2                  THE REPORTER:  I don't know.



                 3    She'll have to...



                 4         Q.  Ma'am, I'm sorry.



                 5         A.  8.



                 6         Q.  Okay.  I apologize.  Thank you, Ann.



                 7    It's Defendant's Exhibit 8, for the record.



                 8             And we already talked about paragraph 9



                 9    of the Amended Complaint, okay?  And we went over



                10    basically the governing documents, okay, that are



                11    outlined in subparagraphs A, B, C, and D,



                12    correct?



                13         A.  Yes.



                14         Q.  And my question is these were the



                15    applicable documents, to your knowledge, at the



                16    time the lawsuit was filed against the Nortons,



                17    okay?  These were the controlling documents that



                18    Amanda Bailey was relying upon as far as



                19    asserting what her position was with respect to



                20    whether or not the Nortons complied with, you



                21    know, the terms and conditions of the governing



                22    documents.



                23             And what I mean "controlling documents,"



                24    these were the documents that applied based upon



                25    when they submitted their plans, architectural
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                 1    plans, to build for new construction on Lots 407



                 2    and 408.



                 3             At the time they submitted those plans



                 4    for DRB board approval, these were the



                 5    controlling documents that applied with respect



                 6    to their property.



                 7             Do you agree with that?



                 8                  MS. CARY:  Objection to the form.



                 9                  You can still answer.



                10         A.  Yes.  The PUD should be included in that



                11    also?



                12         Q.  I agree.  I agree.  The PUD is the



                13    controlling document.



                14         A.  But that's a City document.  These are



                15    Tidewater documents.  And the City document is --



                16    that's the City's document.



                17         Q.  Let me see if I can explain it this way.



                18    The PUD Agreement is the seminal document between



                19    the City of North Myrtle Beach and the original



                20    developer, okay?  And we'll get to the PUD in a



                21    second.



                22             And what essentially the PUD says is, is



                23    the heirs and assigns of the city and of the



                24    original developer, which would be the



                25    association, okay, the Master Association, their
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                 1    heirs and assigns would be -- they're bound by as



                 2    far as the design standards as set forth in the



                 3    PUD.



                 4             Do you have any reason to disagree with



                 5    that?



                 6         A.  No.



                 7         Q.  Now, what the PUD also says is, is that



                 8    the Board and the City have the right to have



                 9    additional covenants, conditions, restrictions



                10    regarding setting up the powers and duties and



                11    obligations of the Board of Directors and the



                12    Design Review Board, okay?  That's set out in the



                13    PUD Agreement.



                14             So what you have is, is you've got the



                15    PUD, which is a seminal controlling document, and



                16    then one of the -- as far as the Amended and



                17    Restated Declaration -- the Third Amended and



                18    Restated Declaration of Covenants, Conditions,



                19    and Restrictions and Bylaws for Tidewater, you



                20    know, Association, that is the controlling



                21    document as set forth on paragraph 9 that the



                22    Board of Directors looks to and the design board



                23    looks to regarding as far as the scope of their



                24    powers dealing with, you know, whether or not the



                25    Nortons' plans and, you know, the architectural
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                 1    plans comply with what I would say is the Design



                 2    Review Board standards of the association.



                 3             For example, maximum building height,



                 4    setbacks, whether you can have a tabby driveway



                 5    or whether you can put, you know, a firepit in



                 6    your yard or whether -- whatever type of railing



                 7    or, you know, whatever type of windows, it's all



                 8    set forth in the Design Review Board construction



                 9    standards of the DRB?



                10         A.  Yes.



                11                  MS. CARY:  Objection.



                12         Q.  Okay.  So the main thing I wanted to say



                13    is, the point I wanted to use is the lawsuit was



                14    filed by Tidewater, you know, Plantation



                15    Community Association, Inc.  And the point I was



                16    trying to make is Amanda Bailey, who was the



                17    attorney for the plaintiff in this particular



                18    case, the Master Association, she outlined in



                19    paragraph 9 the controlling documents that would



                20    apply with respect to their allegations against



                21    the Nortons in this lawsuit.  That's the main



                22    point I wanted to make.



                23             And do you have any reason to disagree



                24    with that?



                25         A.  No.
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                 1         Q.  Okay.  And, Ann, you would agree as a



                 2    former member of the Design Review Board -- and



                 3    this is one of the things that I think is



                 4    important -- that a lot of people that serve on



                 5    Design Review Boards or serve as a Board of



                 6    Director on a nonprofit corporation are not



                 7    attorneys, okay?



                 8             And, Ann, you would agree that to



                 9    interpret and review a document you don't have to



                10    be lawyers.  You don't have to go to law school



                11    to say only lawyers can interpret documents.  The



                12    point is as a person who has common sense and



                13    knowledge and experience, life experience and



                14    skills and that can read and write can interpret



                15    a document.



                16             You don't disagree with that.



                17         A.  No.  I agree.



                18         Q.  Okay.  So when you were on the -- I



                19    think there were several periods from 1997 up



                20    until 2025, if I remember your testimony.  There



                21    were like two or three -- at least three or four



                22    times that you served on the Design Review Board



                23    in different capacities?



                24         A.  Yes.



                25         Q.  And the point I want to make is when
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                 1    you -- the first time that you served on the



                 2    Design Review Board, did you take it upon



                 3    yourself to go back and review the governing



                 4    documents, like the PUD Agreement?  Did you go



                 5    back and read, you know, the Third Amended and



                 6    Restated Declaration of CCRs and Bylaws?  Did you



                 7    review that?  Did you review the Design Board,



                 8    you know, standards and requirements, and



                 9    procedures?



                10         A.  Yes.  I -- yes.



                11         Q.  Okay.  The reason why I ask that is,



                12    obviously, as part of your duties and



                13    responsibilities is acting in good faith.  And



                14    part of your duty and care as being a Board



                15    member on the Design Review Board you have the



                16    duty to inform yourself of what the governing



                17    documents are that apply to a particular factual



                18    situation or dispute between the parties, between



                19    a homeowner and Design Review Board, between a



                20    homeowner and the Master Board.



                21             And obviously in order to resolve that



                22    dispute, legal factual dispute, you've kind of



                23    got to know what the documents say.



                24             Do you agree with that?



                25         A.  Yes.
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                 1         Q.  And to the extent that you've never



                 2    read, you know, the PUD Agreement and you don't



                 3    know anything about it, obviously that would



                 4    essentially -- assuming there was a situation



                 5    where a Board member was serving on the Design



                 6    Review Board and indicated that he never read the



                 7    PUD Agreement, that would kind of be a -- you



                 8    would agree -- a breach of the standard of care?



                 9                  MS. CARY:  Objection to the form.



                10         Q.  You can answer.



                11         A.  There is a copy of the PUD Agreement



                12    always in the DRB office.  And I know speaking



                13    from my own experience, I referred to the PUD



                14    Agreement on a regular basis.



                15         Q.  Right.



                16             And let me ask this -- and I'm not



                17    trying to put you on the spot -- but just



                18    hypothetically to the extent that somebody had



                19    served on the DRB and an individual had served on



                20    the Master Board, to the extent they testified



                21    that they never reviewed the PUD Agreement, that



                22    would kind of obviously, you know -- they would,



                23    you know, fail to obviously discharge their duty



                24    of good faith and care to be familiar with the



                25    governing documents.

�

                                                                      27







                 1             Obviously they're making decisions that



                 2    are binding the homeowners and binding the Board,



                 3    and the only way you can make an intelligent



                 4    decision is know what the documents say, correct?



                 5                  MS. CARY:  Object to the form.



                 6         Q.  So the point I'm getting to, if there



                 7    hypothetically is a Board member that's on the



                 8    Design Review Board and he's never reviewed the



                 9    PUD Agreement, obviously that would be evidence



                10    of his failure to discharge his duties.



                11                  MS. CARY:  Objection to the form.



                12         Q.  You can answer.



                13         A.  I think circumstances would dictate, not



                14    just a flat-out --



                15         Q.  That would be evidence -- the fact that



                16    he never read the PUD Agreement, that would be a



                17    failure to discharge his duties.  That would be



                18    evidence of his failure to discharge his duties?



                19                  MS. CARY:  Objection to the form.



                20         Q.  You can answer.



                21         A.  Not necessarily, because everything in



                22    the PUD Agreement that would apply to anything



                23    you're doing on the DRB is also in the DRB



                24    standards.



                25         Q.  Well, assuming that -- let me put it
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                 1    this way:  If you're on the Board of Directors,



                 2    the Master Board of Directors, if you're on the



                 3    DRB, in order to act in good faith, in order to,



                 4    you know, comply with your duty of care, a Board



                 5    member would need to inform himself and be



                 6    familiar with the PUD Agreement as far as the



                 7    dealing with -- also dealing with the



                 8    Declarations of CCRs and Bylaws and amendments



                 9    and also dealing with, you know, the DRB



                10    standards, requirements, and procedures.  And in



                11    order to comply with your duty of good faith and



                12    duty of care, you would need to familiarize and



                13    become familiar with those documents.



                14                  MS. CARY:  Objection to the form.



                15         Q.  Do you have any reason to disagree with



                16    that?



                17         A.  I'm sorry?



                18                  MS. CARY:  Objection to the form.



                19         Q.  Do you have any reason to disagree with



                20    that?



                21         A.  I don't disagree with it.



                22         Q.  Okay.  All right.



                23                  MR. BELLAMY:  What I'd like is the



                24    PUD Agreement.  If we can pull that real quick.



                25         Q.  Ann, I think this is, what, Defendant's
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                 1    Exhibit No...



                 2         A.  2.



                 3         Q.  2?  Okay.  All right.



                 4                  (Exhibit No. 2 previously marked



                 5    for identification.)



                 6         Q.  What you've got, this is the Planned



                 7    Unit Development, PUD Agreement, between the City



                 8    of North Myrtle Beach, South Carolina, and



                 9    Southern Land and Golf Company, LTD, for the



                10    Tidewater Golf Club and Plantation, okay?  And it



                11    indicates that it's got a Deed Book of 1544, and



                12    it's got a page of 391.  And it looks like it was



                13    filed on April 30th of 1992.  Okay.



                14             Do you agree with that?



                15         A.  Yes.



                16         Q.  Okay.  Now, Ann, understand I'm not



                17    going to go through every -- you know, there are



                18    a couple of sections and provisions that I want



                19    to address, and I'll try to move pretty quickly



                20    through them.  So I'm not going to go through the



                21    whole document.  So what I'll try to do is I'll



                22    try to direct you to the relevant provisions,



                23    okay?



                24             The first thing I want to do, if you



                25    would go -- and the pages that we're going to
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                 1    focus on are page 1 through 13, okay?  We're not



                 2    going to go through all 13 pages.  But the thing



                 3    I would do, if you need to flip through it real



                 4    quick, you know, to refresh your memory, let me



                 5    know and I can wait.



                 6         A.  No, I'm good.



                 7         Q.  Okay.  On page 1, it says, The City of



                 8    North Myrtle Beach, South Carolina, a South



                 9    Carolina Municipal Corporation, and Southern Land



                10    and Golf Company, LTD, hereafter referred to as



                11    the Developer, hereby covenant and agree to bind



                12    the successors and assigns as follows.  Okay.



                13             So what that specific language does is



                14    binding the heirs and assigns of the City of



                15    North Myrtle Beach and the heirs and assigns of



                16    the Developer, which include the Master



                17    Association.



                18             Do you agree with that?



                19         A.  Yes.



                20         Q.  Okay.  Now, what I want to do is I want



                21    to focus on -- I want to direct your attention to



                22    subparagraph A2.  And what I'd like you to do is



                23    read that into the record, and then I'll have



                24    some follow-up questions.



                25             Oh, read it loud.  Publish it.  I'm
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                 1    sorry.  My apologies.



                 2         A.  To all future development for the



                 3    project shall -- mine is not there -- I believe



                 4    it says conform to the standards --



                 5         Q.  Described herein.



                 6         A.  -- described herein.  Each phase shall



                 7    require approval by the City.  Approval of the



                 8    Planning Commission, the City Council, or other



                 9    regulatory agencies may also be necessary.



                10         Q.  Okay.



                11         A.  Then mine has something.



                12         Q.  And review shall be as stated in



                13    Sections 9 and 10 of this agreement.



                14             And then the last sentence says,



                15    Anything not covered in this document shall be



                16    governed by the City Zoning Ordinance Section 8



                17    of this Agreement -- and Section 8 of this



                18    Agreement.



                19             Did I read the last sentence correctly?



                20         A.  Yes.



                21         Q.  So this is a seminal document that binds



                22    the City of North Myrtle Beach and the original



                23    developer and its heirs and assigns, which



                24    includes the Master Association, correct?



                25         A.  Correct.
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                 1         Q.  Now, one thing, Ann, I want to ask you



                 2    about is -- and you may have to flip through the



                 3    Documents 1 through 13 -- but my specific



                 4    question is, is there anything in the PUD



                 5    Agreement, this PUD Agreement, that specifically



                 6    addresses building in a floodplain, okay, a



                 7    residential structure like a single-family



                 8    res- -- in large lots in a floodplain?  Is there



                 9    anything that specifically addresses that?



                10         A.  From my knowledge, I don't recall their



                11    floodplain being addressed --



                12         Q.  That's right.  That's right.



                13         A.  -- in there.



                14         Q.  So what I would say, my review of the



                15    document is I've read pages 1 through 13 and the



                16    attachments, and I would represent as an officer



                17    of the court there's nothing in the PUD



                18    Agreement, this PUD Agreement, that specifically



                19    addresses building in a floodplain and how you



                20    determine or how you measure maximum roof height.



                21             Do you agree with that statement?



                22                  MS. CARY:  Objection to the form.



                23         A.  I'm not aware that there's anything in



                24    here.



                25         Q.  Okay.  Now, if you had sufficient time
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                 1    to review it, because I'm not trying to trick



                 2    you.  But if you can point it out, I'd like to



                 3    see it, but I don't think it's in there.



                 4         A.  I don't think it is.



                 5         Q.  Just take your time.  If you want to go



                 6    back --



                 7         A.  I'm not -- I mean, I'm --



                 8         Q.  Okay.  You're pretty sure --



                 9         A.  I'm pretty familiar with the PUD.  I



                10    don't recall it being in there.



                11         Q.  Okay.  All right.



                12             The next question I've got for you --



                13    and I'm still talking about, you know, this PUD



                14    Agreement.  Okay.  Is there anything in the PUD



                15    Agreement that specifically states or indicates



                16    that Section 23106 is inapplicable as far as how



                17    you would determine maximum building height, of



                18    roof height of a residential structure in a



                19    floodplain?  Is there anything that speaks to



                20    that, to your knowledge?



                21         A.  To my knowledge, it's not in the PUD



                22    Agreement.



                23         Q.  Okay.  All right.



                24             And the point I'm trying to make is --



                25    the reason why I ask those questions is, is when
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                 1    you go to subparagraph A2, again it specifically



                 2    states anything that is not covered in this



                 3    document shall be governed by the City Zoning



                 4    Ordinance.  Okay.  Did I state that?



                 5             So based upon the last sentence of



                 6    subparagraph 2, if anything regarding regulations



                 7    or dealing with provisions of the City of



                 8    North Myrtle Beach Zoning Ordinance, if they're



                 9    not specifically, expressly excluded, okay, then



                10    you would look to the city ordinance.  If it's



                11    not specifically addressed in the PUD, my



                12    question is you would agree that you would have



                13    to go to the City Zoning Ordinance obviously to



                14    deal with that?



                15             For example, the City Ordinance on



                16    23-106 deals with building a residential



                17    structure in a floodplain.



                18             Do you agree with that?



                19                  MS. CARY:  Objection to the form.



                20         A.  Yes.



                21         Q.  Okay.  Okay.  Yes.



                22         A.  It's not in the governing documents for



                23    Tidewater, anything about 23-106.



                24         Q.  Okay.  So you would agree that based



                25    upon that last sentence that because there's
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                 1    nothing in the PUD Agreement dealing with



                 2    determining maximum building height in a



                 3    floodplain, you would resort to 23-106.



                 4             You agree with that?



                 5                  MS. CARY:  Objection to the form.



                 6         Q.  You can answer.



                 7         A.  Me as -- in general or me as a DRB



                 8    member?  I would not have even been aware of



                 9    23-106.



                10         Q.  As a DRB member.



                11         A.  I would not be aware of 23-106.



                12         Q.  But what I'm saying is you're familiar



                13    with 23-106, aren't you?



                14         A.  Now I am.



                15         Q.  Okay.  I understand that.  All right.



                16             But the point I'm trying to make is, is



                17    because there's nothing in the PUD Agreement that



                18    deals with building in a -- building a



                19    residential structure in a floodplain as far as



                20    determining maximum building height, how you



                21    measure, whether it's from grade or you determine



                22    what the base certified flood level, 1 foot above



                23    that and measure from there.  My point being is,



                24    is that because that is not specifically



                25    addressed in the PUD, you would look to the City
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                 1    Zoning Ordinance for clarification?



                 2             Do you agree with that?



                 3                  MS. CARY:  Objection to the form.



                 4         A.  DRB never got involved in any kind of



                 5    enforcement, any kind of ordinance or --



                 6         Q.  I'm not saying it's your job to enforce



                 7    it.  I'm just saying for clarification purposes,



                 8    like I said, that sentence says if the PUD



                 9    doesn't speak to it, you have to look to the City



                10    Zoning Ordinance.  That's what that last sentence



                11    says.



                12             Do you agree?



                13         A.  Yes.



                14         Q.  Okay.  So what I'm saying is, is that,



                15    as you had mentioned, you since learned when you



                16    were on the DRB, and it since came to your



                17    knowledge, that when you deal with a situation



                18    when somebody is building in a floodplain, that



                19    23-106 specifically deals with that.



                20             You don't disagree with that?



                21                  MS. CARY:  Objection to the form.



                22         A.  I don't really want to comment on



                23    interpreting a federal...



                24         Q.  It's not federal.



                25         A.  A city ordinance.
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                 1         Q.  Well, the thing is, is that a lot of



                 2    times is when you're on the DRB and you're in a



                 3    PUD, you're going to have to look to the City



                 4    Zoning Ordinance as far as determining whether or



                 5    not somebody's plans, construction plans,



                 6    architectural plans comply with, you know, design



                 7    review standards.  Sometimes you're going to have



                 8    to look to the actual city zoning agreement -- or



                 9    zoning ordinance, excuse me, to make that



                10    determination whether they comply or don't



                11    comply?



                12         A.  No, we would not.  We only enforce and



                13    refer to the DRB standards when we look at house



                14    plans.



                15         Q.  Okay.  But your controlling document



                16    that you said, the PUD Agreement, basically says



                17    that if it's not specifically stated in the PUD



                18    Agreement, you have to look to the City Zoning



                19    Ordinance.  That's what the document says.



                20         A.  And everything we deal with in the PUD



                21    Agreement is also in the DRB standards.



                22         Q.  Right.  And the point where this is



                23    really coming to, Ann, is that ultimately the PUD



                24    Agreement sets out, you know, as far as the



                25    hierarchy and which document controls.
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                 1             You don't disagree with that?



                 2         A.  No.



                 3         Q.  Okay.  And if the PUD Agreement says



                 4    that if it's not specifically addressed in the



                 5    PUD Agreement and you have to look to the City



                 6    Zoning Ordinance, whether the Board of Directors



                 7    does that, then that's what the PUD Agreement



                 8    calls for, correct?



                 9                  MS. CARY:  Objection to the form.



                10         A.  I can't think of any reason why the



                11    governing board would have to be in a situation



                12    like that.



                13         Q.  Well, let me explain, okay?  When



                14    Tidewater Plantation -- when the PUD -- Tidewater



                15    Plantation is a PUD, correct?



                16         A.  Yes.



                17         Q.  Okay.  When it was created, the seminal



                18    document creating it is the PUD Agreement, okay?



                19    The PUD Agreement is between the City of North



                20    Myrtle Beach, and it's between the original



                21    developer, correct?



                22         A.  Yes.



                23         Q.  And the Master Association Design Review



                24    Board essentially errs to the designs of the



                25    original developer, correct?
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                 1         A.  Yes.



                 2         Q.  So if -- in the PUD Agreement there's



                 3    nothing that specifically addresses building in a



                 4    floodplain, correct?



                 5         A.  Yes.



                 6         Q.  Okay.  Now, when the Nortons submitted



                 7    their building plans to you, okay, back in July



                 8    of -- I think in 2020, the Nortons submitted



                 9    their building plans for new construction on



                10    Lots 407 and 408 that were prepared by Felix



                11    Ayres, correct?



                12         A.  Yes.



                13         Q.  And when you got the plans, it didn't



                14    take a rocket scientist to figure out that what



                15    they did is -- through the DRB approval they



                16    combined two lots, 407 and 408, correct?



                17         A.  Correct.



                18         Q.  And their lot was the biggest lot in



                19    South Island, correct, because they combined two



                20    lots?



                21         A.  I know there's several combined out



                22    there.



                23         Q.  Okay.  I'll represent that I think it's



                24    the biggest lot.  Okay.



                25             Now, and you've already testified that
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                 1    there's nothing in the PUD that deals with how



                 2    you determine maximum building height in a



                 3    floodplain, correct?



                 4                  MS. CARY:  Objection to the form.



                 5         Q.  And, Ann, if you go back -- the other



                 6    thing I will tell you, none of the governing



                 7    documents deal with -- that were applicable at



                 8    the time that the Nortons submitted their plans



                 9    to the DRB back in -- a little bit before July of



                10    2026, that dealt with how you determine maximum



                11    building height in a floodplain.



                12             Do you agree with that?



                13                  MS. CARY:  Objection to the form.



                14         Q.  You can answer.



                15         A.  It's not been in our documents because



                16    we don't deal with calculating building in a



                17    floodplain.



                18         Q.  I understand that.  You're getting ahead



                19    of me.  What I'm saying is, is that because the



                20    governing documents of the Tidewater Plantation,



                21    including -- we're talking about the PUD.  We're



                22    talking about all the documents we -- you know,



                23    we're going through subparagraphs A through, you



                24    know -- let me see, A through, whatever, D.



                25    Okay.
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                 1             Because they don't specifically deal



                 2    with how you measure maximum building height in a



                 3    floodplain for residential structure, then what



                 4    I'm arguing is you have to refer back to the City



                 5    Zoning Ordinance, okay?



                 6             And because -- what I'm asking you is,



                 7    if you disagree with me, then what I'd like you



                 8    to do is, since you're familiar with the



                 9    governing documents, the PUD and all that, show



                10    me where -- any document at the time that Ken was



                11    trying to construct new construction, build his



                12    house, back in July 2020 that specifically



                13    instructed and informed the DRB regarding, you



                14    know, the design standards and requirements, how



                15    you measure maximum building height.  There was



                16    nothing in -- there was nothing in the governing



                17    documents that dealt with that, correct?



                18                  MS. CARY:  Objection to the form.



                19         A.  Pardon?



                20                  MS. CARY:  Objection to the form.



                21         Q.  You can answer.



                22         A.  No.  We deal from finished grade to the



                23    highest peak.



                24         Q.  Okay.



                25         A.  PUD Agreement and the DRB standards.
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                 1         Q.  All right.



                 2                  MR. BELLAMY:  Let's mark this -- do



                 3    we have the building agreement?  Do we have



                 4    the -- I think I marked the building permit.  See



                 5    if it's in there.



                 6         Q.  Ann, let me back up for a second.  I



                 7    want to ask you this:  In the PUD Agreement --



                 8    you've had a chance to look at it -- is there



                 9    anything in the PUD Agreement that indicates that



                10    maximum building height is 41 feet?



                11         A.  No.  It's 42 in the PUD.



                12         Q.  Okay.  All right.



                13             Now, in the PUD Agreement, is there



                14    anything that specifically says that the DRB or



                15    the Board of Directors has the right or the



                16    discretion to limit maximum building height?



                17         A.  Does it state that in the PUD?



                18         Q.  Yes.



                19         A.  Not that I'm aware of.



                20         Q.  It doesn't state that.  Okay.



                21             And obviously you served on Design



                22    Review Boards on three or four different



                23    occasions over a period of greater than ten



                24    years, and you're aware of and you know that as



                25    far as the governing documents under South
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                 1    Carolina law are considered, like, a contract



                 2    between the Board, between the developer, and



                 3    between the members, okay?  All right.



                 4             And under covenants and conditions -- I



                 5    don't think Taylor will disagree with it --



                 6    they're strictly construed, okay?  So you



                 7    strictly construe them.



                 8             And what I'm saying is when you go back



                 9    and look at the PUD, look at the governing



                10    documents from Tidewater, there's nothing in



                11    there that it specifically, expressly state that



                12    the Board or the Design Review Board, the Board



                13    of the Master Association or Design Review Board



                14    has the discretion and the ability to limit



                15    maximum building height.



                16             It does not address that, correct?



                17                  MS. CARY:  Objection to the form.



                18         A.  I don't know.  I'm not --



                19         Q.  Well, I need a -- I mean, what I'm



                20    saying is you're familiar with the governing



                21    documents.  You're not saying, I haven't had a



                22    chance to read them.  I forgot about them.  I



                23    never read them, or anything like that.  Since



                24    you're familiar and have read them, then what I



                25    want to say is -- clearly I'll represent to you
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                 1    there's nothing in there that specifically allows



                 2    or impliedly allows the Board, the DRB Board, or



                 3    the Master Board to go back and say, you know,



                 4    I'm going to reduce it from 42 to 41.  There's



                 5    nothing that gives them that express or implied



                 6    power --



                 7                  MS. CARY:  Objection.



                 8         Q.  -- in the governing documents?



                 9                  MS. CARY:  Objection.



                10         Q.  And if you say, Well, I'm not sure, then



                11    what I would ask you to do, Ann, is as far as --



                12    go through the PUD and see if there's any



                13    language in there.  Then go through the Third



                14    Amended and Restated Declaration of CCRs and



                15    Bylaws and show me if there's anything in there.



                16             Because, you know, I think what I'm



                17    saying is I have the right to either know yes or



                18    no.  Either it does or it doesn't.  It can't



                19    be -- like I say, you can't be half pregnant.



                20    Either you are or you're not.



                21             So what I'm asking you is, with all due



                22    respect, if you think that language is in there,



                23    please find it and point it out to me.



                24         A.  I don't think it is.



                25                  MS. CARY:  Objection to the form.
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                 1         Q.  You don't think it is.  Okay.  Are you



                 2    100 percent sure on that?



                 3         A.  No.



                 4         Q.  Well, then take a minute.  Just go



                 5    through it.  I'm willing to wait.



                 6         A.  Read the whole PUD Agreement?



                 7         Q.  Well, it's 13 pages.  You can flip



                 8    through it.



                 9         A.  Well, what about has always been



                10    Tidewater DRB standards can enhance the PUD



                11    Agreement, but it cannot violate the PUD



                12    Agreement?



                13         Q.  I'll get to that.  You're getting one



                14    step ahead of me.  I know where you are, but just



                15    go through.  What I'm asking is, my specific --



                16         A.  I'm not aware that it's in the PUD.



                17         Q.  Okay.  So for the record, so we're clear



                18    on this, regarding the PUD and all the governing



                19    documents for Tidewater Plantation, to your



                20    knowledge, upon information and belief, what you



                21    know is there's not any express language that



                22    states that the Master Board of Directors or the



                23    DRB Committee or Board of Directors has the



                24    discretion to limit maximum building height from



                25    42 to 41 or to 36 feet in a floodplain.  There's
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                 1    nothing that expressly states y'all have that



                 2    right to do it, either an express right or



                 3    implied right?



                 4             Is that a fair statement?



                 5                  MS. CARY:  Objection to the form.



                 6         A.  Not to my knowledge.



                 7         Q.  All right.  Okay.  All right.



                 8             Ann, bear with me.  Okay.  All right.



                 9    All right.



                10             What I'm holding is the Third Amended



                11    Restated Declaration of Covenants, Conditions,



                12    and Restrictions for Tidewater Plantation, okay?



                13    And remember in the Complaint that was prepared



                14    by Amanda Bailey, the Master Association's



                15    attorney -- and then she filed, I think, that



                16    Amended Complaint back in August of 2021 -- this



                17    is one of the documents that she references that



                18    would be controlling, correct?



                19         A.  Yes.



                20         Q.  Okay.  All right.



                21             Now, I'll represent to you there's



                22    nothing in this document, the Third Amended and



                23    Restated Declaration of Covenants, Conditions,



                24    and Restrictions and Bylaws, that specifically



                25    states that the maximum building height in
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                 1    South Island, you know, subassociation, or I



                 2    would say that particular subdivision, that



                 3    allows a maximum building height of 41 feet.



                 4    There's no language in this document that



                 5    specifically addresses that --



                 6                  MS. CARY:  Objection.



                 7         Q.  -- saying it's 41 feet.



                 8             And to the extent you believe there is,



                 9    I would appreciate if you would point that out to



                10    me.



                11                  MS. CARY:  Objection to the form.



                12         A.  To my knowledge, there is not.



                13         Q.  Okay.  All right.



                14             All right.  Ann, let me refer you to --



                15    this is Exhibit B, okay?  And this is the



                16    supplemental use restrictions.  And it's -- the



                17    deed book and page is -- the page is 1815.  And



                18    just let me know when you get there.



                19         A.  I'm there.



                20         Q.  Okay.  Now, it is Exhibit B.  Obviously



                21    it's an exhibit to the First Amended Declaration



                22    and CCRs, correct?



                23         A.  Yes.



                24         Q.  Now, I'm not going to ask you about the



                25    first paragraph, but I want to refer to the

�

                                                                      48







                 1    second paragraph where it talks about building



                 2    height.



                 3             What I would appreciate is you would



                 4    read that into the record, publish it, and then



                 5    I'll have some follow-up questions.



                 6         A.  Building height was to the units within



                 7    the property described as Exhibit A hereto, no



                 8    dwelling or other structure shall be constructed



                 9    on a lot which has a height exceeding 42 feet



                10    above the elevation of the average finished grade



                11    of the lot.  Declarant reserves the right to



                12    modify, amend, or change the within height



                13    restriction as it may apply to any unit or



                14    dwelling within the additional property subject



                15    to this declaration upon the filing of a



                16    supplemental declaration of record, provided,



                17    however, that all height shall be subject to the



                18    provisions of the PUD Agreement dated April 4,



                19    1989, and as may be amended.



                20         Q.  Okay.  So what this agreement is, as far



                21    as building height, it basically is sending you



                22    back to the PUD Agreement, including all



                23    amendments, okay?



                24             So ultimately you have to go back to the



                25    PUD Agreement to determine what the building
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                 1    height is, maximum building height is, in a -- as



                 2    far as in South Island.



                 3             And when you go to the PUD, specifically



                 4    it deals with that section where it says



                 5    single-family large lots.



                 6         A.  Yes.



                 7         Q.  Do you know what I'm talking about?



                 8         A.  Yes.



                 9         Q.  And if you go down to the second to the



                10    last bullet point, it says, The upper expansion,



                11    the uppermost part of the roof is 42 feet.



                12             Did I state that correctly?



                13                  MS. CARY:  Objection to the form.



                14         Q.  You can look at it.  I'll pull it up.



                15    Just take a minute to look at it.



                16         A.  Where is it?



                17         Q.  Go to the PUD Agreement.  So what it



                18    would be, it would be under, Ann, 3D,



                19    Developmental Standards, okay?



                20         A.  Yes.



                21         Q.  All right.  You go under 1, Large Lot



                22    Single-Family, and obviously that would refer to



                23    the Nortons' two lots, okay?



                24             Then you go to the last bullet point and



                25    it says -- I apologize -- the last bullet point,
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                 1    Uppermost point of the structure indicates



                 2    42 feet, correct?



                 3         A.  Correct.



                 4         Q.  It doesn't say 41 feet?



                 5         A.  No.



                 6         Q.  And specifically it doesn't say, oh, by



                 7    the way, in a footnote, you know, the DRB board



                 8    or the Board of Directors for the Master



                 9    Association has the discretion to limit the



                10    maximum height of the structure in, you know, in



                11    South Island.  It didn't say that?



                12         A.  No.



                13         Q.  Okay.  Okay.



                14             So the point I want to make about the



                15    Third Amended Restated Declaration of Covenants



                16    and Restrictions is that if you're going to amend



                17    maximum height you have to refer to the PUD



                18    Agreement.  And then what you have to do is you



                19    have to meet with the city officials, the City of



                20    North Myrtle Beach, and you have to -- they have



                21    to agree to obviously amend the PUD document.



                22             So it's not like -- The Board does not



                23    unilaterally -- the Master Board or the DRB



                24    cannot unilaterally amend building height.  They



                25    have to get the City to sign off on that?
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                 1                  MS. CARY:  Objection.



                 2         A.  In the PUD Agreement.



                 3         Q.  In the PUD Agreement, correct.



                 4             And remember, again, the point I'm



                 5    trying to make is in the Third Amended and



                 6    Restated Declaration of Covenants, Conditions,



                 7    and Restrictions it specifically states that the



                 8    maximum building height is 42 feet, correct?  And



                 9    that you have the right to amend it or change it,



                10    but the PUD Agreement controls, correct?



                11                  MS. CARY:  Objection to the form.



                12         Q.  So in order to reduce the maximum



                13    building height from 42 to 41, you're going to



                14    have to amend the PUD document?



                15         A.  To change it in the PUD, yes.



                16                  MS. CARY:  Objection.



                17         Q.  Now, to your knowledge, has the PUD been



                18    amended since 1992 to the present date where it



                19    includes an amendment where they changed the



                20    maximum building height in South Island, where



                21    they've limited it from 42 to 41, to your



                22    knowledge?



                23         A.  To my knowledge, no.



                24         Q.  Okay.  All right.



                25             Now, Ann, I'm going to hand you what's
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                 1    been previously marked as Defendant's Exhibit



                 2    No. 5 to your deposition.



                 3                  (Exhibit No. 5 marked for



                 4    identification.)



                 5         Q.  This is a building permit.  And the



                 6    building permit was applied for on August 19,



                 7    2020.  It was issued on October 15, 2020, okay?



                 8    And it deals with the Nortons' property, okay?



                 9         A.  I don't have that.



                10         Q.  All right.  Take a minute to look at it.



                11         A.  Okay.



                12         Q.  Okay.  Now, you were on the DRB back in



                13    July of 2020, correct?



                14         A.  Yes.



                15         Q.  Okay.  And the Nortons submitted their



                16    plans to the DRB, and y'all rejected the plans.



                17    And I think there was an email from Bob Moss to



                18    the Nortons kind of laying out ten points or what



                19    were the reasons why that they rejected the



                20    plans.



                21             Is that a fair statement?



                22         A.  Yes.



                23         Q.  Okay.  Now, what the building permit



                24    shows is that after the DRB declined the Nortons'



                25    construction plans to build their new house,

�

                                                                      53







                 1    residential house on Lots 407 and 408, what they



                 2    did is they took the plans prepared by Felix



                 3    Ayres, the architect -- and one point I want to



                 4    make too is Felix was a consultant to the DRB



                 5    back in 2020, correct?



                 6         A.  Yes.



                 7         Q.  Okay.  And what I mean by "consultant"



                 8    is if y'all had questions regarding architectural



                 9    issues, design issues determining maximum



                10    building height, he would be the guy ultimately



                11    that -- one of the people, consultants y'all



                12    would look to, correct?



                13         A.  Yes.



                14         Q.  Okay.  And then to the extent there were



                15    some legal issues about interpretation, you would



                16    look to an attorney.  And I think at that time



                17    the Master Association's attorney was Elizabeth



                18    Saraniti, correct?



                19         A.  Yes.



                20         Q.  Okay.  So if y'all had interpretation



                21    problems and you're trying to figure out what the



                22    documents say, you could defer to Mrs. Saraniti,



                23    correct?



                24         A.  Could, but to my knowledge, we never



                25    did.
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                 1         Q.  She, I think, lived in Panama, right?



                 2    Panama?  She was living in Panama at the time?



                 3         A.  I don't even know.



                 4         Q.  Okay.



                 5         A.  I never met her.



                 6         Q.  Okay.  All right.



                 7             So the City -- based upon that building



                 8    permit, the City signed off on the Nortons'



                 9    building plans for Lots 407 and 408 that were



                10    prepared by Felix Ayres, the architect.



                11             Do you agree with that?



                12         A.  Yes.



                13         Q.  Okay.  Now, interestingly, I want to



                14    make this clear, is that they signed off on that,



                15    I think, on October of 2020, which is --



                16         A.  Yes.  October 15th.



                17         Q.  Yeah.  And so how many months -- and I'm



                18    rotten at math -- but how many months is that



                19    from the date when y'all denied or rejected it?



                20    How many months or days had transpired from --



                21         A.  From July through October.



                22         Q.  Okay.  And that's...



                23         A.  Three.



                24         Q.  Four -- three or four.  Okay.  Yeah.



                25    All right.
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                 1             Now, when they -- and were you aware of



                 2    the fact that Mr. Norton or Mrs. -- the Nortons



                 3    basically -- the building plans they submitted



                 4    prepared by Felix Ayres, they had to pay, I



                 5    think, $10,000 for the building permit.



                 6             Were you aware of that?



                 7         A.  No.



                 8         Q.  Okay.



                 9                  MR. BELLAMY:  Mark this real quick.



                10    Okay.



                11                  (Exhibit No. 16 marked for



                12    identification.)



                13         Q.  Now, what that is, is that -- let me



                14    see.  I don't even have it in front of me.  I



                15    think I could probably from memory, it seems



                16    like -- I've been dealing with this.



                17             What you've got is, that is a reply that



                18    Ben Caldwell filed -- let me kind of lay the



                19    foundation.  Let me back up for a second.  Okay.



                20             Once the Master Board of the DRB became



                21    informed that the Nortons' building plans



                22    prepared by Felix Ayres had been approved by the



                23    City of North Myrtle Beach, my understanding is



                24    that Dave Jeffers, I think -- was he -- at that



                25    time, was he chairman of the board for the DRB?
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                 1         A.  Yes.



                 2         Q.  Okay.  He files an appeal to the City of



                 3    North Myrtle Beach Board of Zoning Appeals taking



                 4    exception that the cupola was not a necessary



                 5    mechanical feature, okay?



                 6         A.  Yes.



                 7         Q.  And then there was a hearing held by the



                 8    City of North Myrtle Beach Board of Zoning



                 9    Appeals, and essentially they reversed



                10    Ben Caldwell, who was the zoning administrator



                11    for the City of North Myrtle Beach, correct?



                12         A.  Yes.



                13         Q.  Now, the point I want to make is, is



                14    that in that reply, Ben Caldwell, the zoning



                15    administrator cites 23-106, correct?



                16         A.  Yes.



                17         Q.  And basically what he says is -- and let



                18    me -- take a minute to read through that, and



                19    I'll have a follow-up question.



                20         A.  Okay.



                21         Q.  Okay.  I'm going to try to paraphrase



                22    what 23-106 says, so if I misstate something,



                23    Ann, tell me.



                24             What 23-106 essentially says, if you're



                25    not in a floodplain, you start to measure maximum
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                 1    building height from grade essentially.  But if



                 2    you're in a floodplain, you do not measure from



                 3    grade.  You measure from the base certified level



                 4    1 foot, and then you measure up to the midpoint



                 5    between the eave and the highest point of the



                 6    roof.  Is that essentially what it says?



                 7         A.  Yes.



                 8         Q.  Okay.  And what the position of the City



                 9    is is that when you're in the floodplain, it's



                10    not 41 feet is the maximum building height.  It's



                11    42, correct?



                12                  MS. CARY:  Objection to the form.



                13         A.  Yes.



                14         Q.  And the City's position also is you



                15    don't measure from grade when you're in a



                16    floodplain.  You measure from the base certified



                17    level, 1 foot above that to the maximum point,



                18    midpoint between the eaves and the highest roof



                19    [sic].



                20             And one correction is, is that for



                21    whatever reason, what the City does, they've



                22    changed the 23-106.  And basically what their



                23    interpretation is that once you determine what



                24    the base certified flood level is, that's



                25    essentially the first buildable living space,

�

                                                                      58







                 1    okay?



                 2             Then 1 foot above that, they're



                 3    basically saying it's not between the midpoint



                 4    and the highest point of the roof.  It's from



                 5    that base certified level, 1 foot above that to



                 6    the highest point of the roof.  I think that's



                 7    what he's saying in there.



                 8             Do you agree with that?



                 9                  MS. CARY:  Objection to the form.



                10         Q.  You can answer.



                11         A.  That's what I'm reading.



                12         Q.  Okay.  So my paraphrasing or



                13    interpretation of what Ben Caldwell is saying in



                14    his response to the appeal is -- that's



                15    consistent.  I'm not misstating it.



                16             Do you agree with that?



                17         A.  Yes.



                18                  MS. CARY:  Objection to the form.



                19         Q.  Thank you.



                20                  MR. BELLAMY:  Mark this real quick.



                21                  (Exhibit No. 17 marked for



                22    identification.)



                23         Q.  Ann, what I'm showing you right here,



                24    it's basically part of, you know, the Design



                25    Review Board standards, conditions, and
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                 1    requirements, okay?



                 2             And where it says, The procedural table



                 3    for new construction --



                 4         A.  Uh-huh.



                 5         Q.  See where I'm talking about on the first



                 6    page right here?



                 7         A.  Yes, uh-huh.



                 8         Q.  Are you familiar with this language?



                 9    You know, I can -- I think you --



                10         A.  Yes.



                11         Q.  Okay.  You know where it says, Review



                12    county and city codes, Tidewater Plantation DRB



                13    standards for site planning and architectural



                14    criteria.



                15             Did I read that correctly?



                16         A.  Yes.



                17         Q.  What that's basically saying is that the



                18    Design Review Board members, one of their



                19    responsibilities in order to act in good faith



                20    and comply with their duty of care, you know,



                21    looking after the members of the association and



                22    obviously, you know, the relevant parties, is



                23    that they've got to review the county and city



                24    codes, and they've also got to review the DRB



                25    standards for site planning and architectural
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                 1    criteria in order to comply with their duty of



                 2    good faith and due care.



                 3             Do you agree with that?



                 4         A.  No.



                 5         Q.  All right.  Explain why you don't agree.



                 6         A.  This procedural table is written for



                 7    contractors and people who are building houses.



                 8    And this is a procedure that they're to follow in



                 9    submitting an application to the DRB.



                10         Q.  Okay.  But you would understand it if



                11    you're requiring the contractors, you know, to be



                12    familiar with the county, city codes, in order to



                13    determine if they're following, you know, the



                14    county, city codes and also the DRB standards for



                15    planning and architectural criteria, y'all are



                16    going to have to review those documents too --



                17                  MS. CARY:  Objection to the form.



                18         Q.  -- in order to be familiar with them?



                19    For example --



                20         A.  We do not review county and city codes.



                21         Q.  Well, the PUD is essentially it's an



                22    ordinance with the City.  Did you know that?



                23         A.  Uh-huh.



                24         Q.  Okay.  So the PUD is a city ordinance.



                25    You are reviewing a city ordinance and code.
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                 1         A.  But when they change an aspect of the



                 2    PUD Agreement, the City should change the PUD



                 3    Agreement.



                 4         Q.  They should.



                 5             And what I'm saying is in order to



                 6    change the PUD Agreement, both the City and the



                 7    Master Board and the members of Tidewater



                 8    Plantation have to be on the same page.



                 9             You don't disagree with that, do you?



                10         A.  No.  They both have to sign any



                11    amendment to the PUD, but it's a City document.



                12         Q.  Right.  Okay.



                13         A.  And the DRB doesn't monitor city



                14    ordinance changes.



                15         Q.  Okay.  Well, not to beat a dead horse,



                16    but remember when we were talking about the PUD



                17    Agreement and the PUD said that if there's not



                18    something specifically in the PUD that deals with



                19    like, for example, building in a floodplain, you



                20    know, in determining maximum building heighth, it



                21    says you look to the city ordinance.



                22             Wouldn't that direct the DRB and the



                23    Master Board to have to -- wouldn't that say that



                24    they have -- in order to discharge their duty,



                25    they have an affirmative obligation to go look at
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                 1    the city ordinance to make sure, example 23-106,



                 2    to make sure that, you know, that they're



                 3    complying with, you know, the governing



                 4    documents?



                 5                  MS. CARY:  Objection to the form.



                 6         A.  I don't think so because we don't



                 7    enforce changes to the PUD -- there were no



                 8    changes to the PUD Agreement.  That's the only



                 9    thing we're obligated to enforce is the PUD and



                10    the DRB standards.



                11         Q.  Okay.  Well, Ann, let me say this --



                12         A.  And until it's changed, we go by what



                13    the PUD states.



                14         Q.  Right.  Right.



                15             But in order to change the PUD, to amend



                16    the PUD, both the City and the Master Association



                17    and the membership and the DRB all have to agree



                18    on it.  You can't unilaterally amend the PUD



                19    without the City agreeing to it, correct?



                20         A.  Right.



                21                  MS. CARY:  Objection to the form.



                22         Q.  Okay.  Okay.



                23         A.  But we would not be aware of an



                24    ordinance change.  We would have no way of



                25    knowing.
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                 1         Q.  Well, let me just say this:  I agree



                 2    with you in the sense that -- if you go back to



                 3    the PUD Agreement, I think Section 11, if you go



                 4    to the PUD Agreement, okay?



                 5             Let me know when you get to it.  I think



                 6    it's Section 11.  Am I correct on that?



                 7         A.  Modifications.  Section 10, Expansions,



                 8    Modifications.



                 9         Q.  And then go to No. 11, Section 11.  See



                10    it?



                11         A.  Oh, there it is, yes.



                12         Q.  Okay.



                13         A.  Recording.



                14         Q.  Right.  In order -- let me say this, in



                15    order for the PUD to be effective -- enforceable,



                16    it has to be recorded, correct?



                17         A.  Yes.



                18         Q.  Okay.  So let me just say this, to the



                19    extent that there are amendments to the PUD, it's



                20    our position that they have to be recorded in RMC



                21    office.  And if they're not recorded, that



                22    creates a problem.



                23         A.  Yes.



                24         Q.  Okay.  All right.



                25             All right.  Ann, see if you've got that
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                 1    document right there.



                 2             Ann, what I've got, the title is 23-100,



                 3    Conformity With Regulations Required.  It's on



                 4    the top.



                 5         A.  Yes.



                 6         Q.  Top left-hand corner.



                 7             Did I read that correctly?



                 8         A.  Yes.



                 9         Q.  Okay.  And for the record, this is part



                10    of the City of North Myrtle Beach Zoning



                11    Ordinance, correct?



                12         A.  Yes.



                13         Q.  Okay.  Now, I'll publish the next



                14    sentence.  It says, No building, structure, or



                15    land shall hereafter be used, and no building,



                16    structure, or part thereof shall be erected,



                17    reconstructed, converted, enlarged, moved or



                18    structurally altered unless in conformity with



                19    the regulations as set forth in this chapter.



                20             Did I read that correctly?



                21         A.  Yes.



                22         Q.  So the PUD Agreement is part of the city



                23    ordinance, okay?  And based upon that language,



                24    Section 23-100 in conformity with regulations



                25    required, this Section 23-100 through 23-106 and
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                 1    going forward would also supplement the PUD



                 2    Agreement?



                 3                  MS. CARY:  Objection to the form.



                 4         Q.  Do you agree with that?



                 5         A.  Only when enacted and approved by both



                 6    parties to the PUD Agreement.



                 7         Q.  Well, let's just say this.  My position



                 8    is is that the way this language is written,



                 9    because the PUD is part of the City Zoning



                10    Ordinance, that this is part of the City Zoning



                11    Ordinance too, 23-100, and what this is



                12    essentially saying is that you have to rule upon



                13    these provisions.  In addition to what the PUD



                14    says, that these provisions also apply.



                15             You don't disagree with that's what the



                16    language says.



                17                  MS. CARY:  Objection to the form.



                18         A.  I'm not comfortable answering that.



                19         Q.  Well, let's see -- let's just work



                20    through it.  Let's parse it out a little bit,



                21    okay?  I'm not trying to be tricky.



                22             It says, No building, structure, land



                23    shall hereafter be used.  No building, structure,



                24    or part thereof shall be erected, reconstructed,



                25    converted, enlarged, moved, or structurally
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                 1    altered unless in conformity with the regulations



                 2    set forth in this chapter, okay?  Is there



                 3    anything in 23-100 or 23-101 that basically says



                 4    that this language does not apply to the PUD



                 5    Agreement between the City of North Myrtle Beach



                 6    and the Master Association?



                 7                  MS. CARY:  Objection to --



                 8         Q.  Is an heirs and -- is an heir of the



                 9    original developer, heirs and assigned of



                10    original developer.



                11                  MS. CARY:  Objection to the form.



                12         Q.  You can answer.



                13         A.  Just let me...



                14         Q.  Huh?



                15         A.  I'm not going to answer that one.



                16         Q.  Okay.



                17         A.  We don't have access to this as the DRB.



                18    It's an ordinance.  It's a city ordinance.



                19    There's thousands of pages.  The DRB does not



                20    have access to that.  When a change is made,



                21    unless it's made to our specific PUD, we would



                22    not be aware of it.



                23         Q.  Okay.  Ann, all right, I understand



                24    that's your position, okay?  So I'm not going



                25    to -- okay.
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                 1             The point I'm trying to make is, is



                 2    that -- remember I showed you the reply from the



                 3    zoning director Ben Caldwell?



                 4         A.  Yes, uh-huh.



                 5         Q.  And he specifically said that 23-106 was



                 6    applicable?



                 7         A.  Yes.



                 8         Q.  Okay?



                 9         A.  Uh-huh.



                10         Q.  Now, the point I'm referring to is



                11    that -- for the record, what is the --



                12    Defendant's Exhibit what?  What number is this?



                13         A.  4.



                14         Q.  4.  Okay.  Thank you.



                15                  (Exhibit No. 4 previously marked



                16    for identification.)



                17         Q.  So Defendant's Exhibit 4 to your



                18    deposition -- for the record, we're referring to



                19    23-100, Conformity With Regulations Required.



                20    And then we've already gone through the language



                21    of 23-100 and stated that.  And the other thing I



                22    want to direct your attention to, and then you've



                23    got 23-101, 23-102, 23-104.  You've got 23-105.



                24    Then you have 23-106, okay?



                25             And this is the specific provision that
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                 1    Ben Caldwell was talking about in his reply to



                 2    the appeal from the DRB to the City of North



                 3    Myrtle Beach Board of Zoning Appeals back in, I



                 4    think, somewhere around 2020.



                 5             So the specific revision that Ben



                 6    Caldwell is referring to, 23-106, is part of this



                 7    exhibit.



                 8             You don't disagree with that?



                 9         A.  No.



                10         Q.  Okay.  Remember when I described what



                11    the language -- relevant language of 23-106



                12    basically states that if you're in a floodplain



                13    that in order to determine maximum height, you do



                14    not measure from the grade.  You have to



                15    determine what the base certified flood level,



                16    1 foot above that.  And it mentions to the



                17    midpoint between the eave and highest point of



                18    the roof.



                19             My point being is, what this essentially



                20    says is, is that when you're in a floodplain you



                21    don't measure from grade -- do you agree with



                22    that? -- based upon this provision.



                23         A.  That's what the ordinance states.  But



                24    our PUD Agreement does not.



                25         Q.  Well, no, the PUD Agreement does not
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                 1    address 23-106, period.  It doesn't state that



                 2    23-106 is inapplicable, correct?



                 3                  MS. CARY:  Objection.



                 4         A.  It doesn't address it.



                 5         Q.  That's what I'm saying.  It doesn't



                 6    address it, so it doesn't say that it's



                 7    inapplicable, correct?



                 8                  MS. CARY:  Objection.



                 9         Q.  I'll get right there.  Let me show



                10    you -- bring the PUD Agreement.  I want to show



                11    you something.  Okay.  Let me walk you through



                12    this and see if I can convince you.  I may not be



                13    able to but I'll try.



                14             What we're going to do is, we're going



                15    to go back to the PUD again, and we're going to



                16    page 1 of 13.  And then we go to subparagraph A2.



                17    Remember what the last sentence said, okay.  It



                18    said, Anything not covered in this document shall



                19    be governed by the City Zoning Ordinance in



                20    Section 8 of this agreement, okay?



                21             So let's go to Section 8.  Okay.  Let me



                22    see.  Ah.  It's on page 11 of 13.  Okay.  Ann, I



                23    want to direct your attention to Section 8 where



                24    it says, City regulatory power, okay?  That's



                25    where I want to -- so you see where I'm talking

�

                                                                      70







                 1    about?



                 2         A.  Yes.



                 3         Q.  And I'll publish it for the record.  It



                 4    said, quote, The city maintains all regulatory



                 5    powers as provided by law.  This agreement does



                 6    not preempt any land use regulations not



                 7    specifically and intentionally changed by this



                 8    agreement, period, end quote.



                 9             Did I read that correctly?



                10         A.  Yes.



                11         Q.  So we've already agreed -- you've



                12    already testified and agreed that this agreement



                13    does not specifically address 23-106.  It does



                14    not say anything in the affirmative or negative.



                15    It just doesn't address it.



                16             But more importantly, for 23-106 not to



                17    apply per paragraph -- what I would say



                18    Section 8, this agreement specifically has to say



                19    that 23-106 does not apply in order for it not to



                20    apply.  Because if it doesn't specifically,



                21    expressly eliminate and say it's inapplicable



                22    pursuant to Section 8, it applies?



                23                  MS. CARY:  Objection to the form.



                24         Q.  Okay.  That's my interpretation.  Do you



                25    agree or disagree with it?

�

                                                                      71







                 1         A.  That's what it says.



                 2         Q.  Okay.  I'll take that.  All right.



                 3         A.  The DRB can't enforce something it isn't



                 4    aware of.



                 5         Q.  Well, all I'm going to say is, is that



                 6    this is the source document.  This is the seminal



                 7    document that creates the PUD Agreement, correct?



                 8         A.  Yes.



                 9         Q.  Okay.  So you would agree that obviously



                10    it all originates from here, so any



                11    interpretation of what applies or doesn't apply,



                12    this would be the document you would look to,



                13    correct?



                14         A.  Yes.



                15         Q.  Okay.  Ann, let me ask you something.



                16    Does the DRB have a confidentiality policy?



                17         A.  I don't think there's anything



                18    specifically written.



                19         Q.  Okay.  But even -- let me just say this,



                20    even if there's not anything specifically



                21    written, have y'all had a nonverbal policy, you



                22    know, confidentiality policy y'all utilized over



                23    the years?



                24         A.  Rule of thumb is you don't discuss



                25    anyone's DRB fil with anyone other than the owner
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                 1    of that property.



                 2         Q.  So since you've been on the DRB as a



                 3    member of the DRB board, there is a -- I would



                 4    say a nonverbal confidentiality policy?



                 5             Is that a fair statement?



                 6         A.  Yes.



                 7         Q.  Okay.



                 8         A.  And it's mentioned when you're



                 9    interviewing people and orienting them to the



                10    DRB.



                11         Q.  Okay.  So if somebody had submitted an



                12    affidavit that indicated that there never was or



                13    existed a confidentiality policy with respect to



                14    the governing documents of Tidewater Plantation,



                15    obviously you would disagree with that?



                16                  MS. CARY:  Objection to the form.



                17         A.  Do I have to reply?



                18         Q.  Don't have to reply.



                19         A.  Say it again?



                20         Q.  Okay.  All right.  You just, if I



                21    understand your testimony, you just testified



                22    that based upon the custom and practice of how



                23    the DRB, you know, did business when you were on



                24    the DRB, at least the two or three or four times



                25    that you served as a Board member of the DRB,
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                 1    there was never anything in writing, but



                 2    obviously y'all were protective of people's



                 3    confidential information as set forth in the



                 4    plans.



                 5             Is that a fair statement?



                 6         A.  Yes.



                 7         Q.  Okay.  That's all.  I'll move on.  Thank



                 8    you.



                 9             Ann, see if you can find this document



                10    right here.



                11                  THE REPORTER:  I think that's it.



                12         Q.  That's it.  Okay.  And for the record,



                13    what exhibit is it?



                14         A.  12.



                15         Q.  Okay.  I appreciate that.



                16                  (Exhibit No. 12 previously marked



                17    for identification.)



                18         Q.  What this is, this is -- I know you've



                19    seen this before.  This is Tidewater Plantation



                20    Community Association.  This is a newsletter,



                21    correct?



                22         A.  Yes.



                23         Q.  And in the upper left -- right-hand



                24    corner it's dated August 2016?



                25         A.  Yes.
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                 1         Q.  And then you look at the upper left-hand



                 2    corner, it says, President's Message, and it



                 3    indicates Bob Moss as the president, correct?



                 4         A.  Yes.



                 5         Q.  And Bob's sitting here in this



                 6    conference room today.



                 7             And when you go down to the third,



                 8    fourth paragraph he states, The PUD further



                 9    states that the maximum height of every



                10    single-family unit is not to exceed 41 feet.



                11    Villas, townhouses, and multifamily units are not



                12    to exceed 50 feet at the uppermost point.



                13             The only thing I'm asking you is, is in



                14    response to this exhibit, is there anything that



                15    you're aware ever in the PUD Agreement that



                16    specifically -- and I think you've already



                17    testified to this -- that specifically indicates



                18    that maximum building height is 41 feet?



                19         A.  No.



                20         Q.  So that would -- I'm not saying that --



                21    that was a misstatement.  Would you agree with



                22    that?



                23         A.  Or a typo.



                24         Q.  Or a typo.  All right.  Thank you.



                25             This is Exhibit 18.  Okay.
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                 1                  (Exhibit No. 18 marked for



                 2    identification.)



                 3         Q.  Let me see, Ann.  Let me look at that



                 4    real quick.  Let me get it back to you.  Okay.



                 5    All right.



                 6             Ann, what this is, this is Defendant's



                 7    Exhibit 18, okay?  And this was produced in



                 8    discovery and it's -- by the plaintiff,



                 9    Tidewater.  It's Bates-stamped Tidewater 0158.



                10    And this is what was produced -- we had sent out



                11    interrogatories and request to produce, and



                12    plaintiff's counsel produced this document, okay?



                13             Now, I've only got a couple questions.



                14    But what it talks about is, it says, Issue went



                15    to collection of fines for violation of TPC Rules



                16    and Regulations and Covenants, Conditions, and



                17    Restrictions and documents.



                18             Is that the correct --



                19         A.  Yes.



                20         Q.  And it indicates that the effective date



                21    of this document was February 2nd, 2017.  Then it



                22    says, Annual review date February 2020.



                23             What is annual review date?  What does



                24    that mean?



                25         A.  These are Board policies.  I'm not that
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                 1    familiar with the process for Master Board



                 2    policy.



                 3         Q.  Okay.



                 4         A.  I think they review them every couple of



                 5    years.



                 6         Q.  Okay.



                 7         A.  Or as needed.



                 8         Q.  Okay.  My question is, this document



                 9    right here, Defendant's Exhibit No. 18, was this



                10    the policy that was in place as far as for



                11    issuance and collection of fines in violation of



                12    TCB [sic] Rules and Regulations, Covenants,



                13    Conditions, and Restrictions, and documents, was



                14    this policy in place at the time that the



                15    plaintiff, the Master Board, brought the lawsuit



                16    against the Nortons?



                17         A.  I can't answer that question.



                18         Q.  Okay.



                19         A.  I don't know.



                20         Q.  All right.  Now, let me ask you this:



                21    Does the DRB ever make any recommendations



                22    regarding fines and penalties to the Master



                23    Association?



                24         A.  Yes.  If there's a violation, the DRB



                25    standards, we notify the Board that there's been
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                 1    a violation, and they handle fining -- and there



                 2    are some fines specified in the DRB standards.



                 3         Q.  Okay.



                 4         A.  And the Contractor Work Rules.



                 5         Q.  Okay.  Okay.



                 6             Are you familiar with the lien that was



                 7    filed against the Nortons' property?



                 8         A.  No, I'm not.



                 9         Q.  Okay.  Where I think the total amount



                10    was somewhere around 57,000 for attorneys' fees,



                11    assessments, and fines.



                12             That seems like -- and I think the fines



                13    and other assessments was somewhere around



                14    28,000.  That seems somewhat excessive.  Would



                15    you like to comment on that?



                16                  MS. CARY:  Objection to the form.



                17         A.  I can't address the Board fine policy.



                18    I don't know anything about it.



                19         Q.  But let me say this:  The DRB didn't



                20    have anything to do with the fines and



                21    assessments against the Nortons.  That was the



                22    Master Board that implemented that?



                23         A.  We could recommend fining if it was a



                24    DRB violation.



                25         Q.  It was a DRB violation.
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                 1         A.  We would notify the Board that there was



                 2    a violation.



                 3         Q.  Do you remember what the violations



                 4    were?  My understanding is, is that the



                 5    violations were that they had started



                 6    construction allegedly without DRB approval.



                 7         A.  Uh-huh.



                 8         Q.  And that they removed trees from the



                 9    property without DRB approval.  And the first



                10    fine is $500, and the second fine is $2,500.  So



                11    the maximum fine amount is 3,000.  And there's no



                12    asterisk by those fine amounts indicating that



                13    those fines -- that you can -- that every new day



                14    there are additional and -- where you can fine



                15    them $100 every day.  There's no asterisk



                16    regarding those two fine amounts.



                17             Is that consistent with what your memory



                18    is?  I can pull it up, if you need to.



                19         A.  Yes.  I don't remember the fine schedule



                20    specifically.  I know it's in the DRB file, so...



                21         Q.  You can look in the Complaint, and it



                22    has the fine schedule in the Complaint.



                23         A.  Yes.  I have it here.



                24         Q.  Okay.  In the Complaint, would you just



                25    indicate for the record which ones would be
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                 1    applicable regarding what's alleged in the



                 2    lawsuit against the Nortons?



                 3                  MS. CARY:  Objection to the form.



                 4                  MR. BELLAMY:  Well, let her answer



                 5    them first.  Okay.



                 6         A.  Well, he started construction without



                 7    approval.



                 8         Q.  Okay.  That would apply?



                 9             What else would apply?



                10         A.  Lot clearing.



                11         Q.  Okay.



                12         A.  Removal of trees.



                13         Q.  Okay.  And I think when you add those



                14    two fines up together, it's $3,000?



                15         A.  500.



                16         Q.  And 2,500.



                17         A.  And 2,500, yes.



                18         Q.  Okay.  And does it have an asterisk on



                19    those two fine amounts where it allows the Board



                20    allegedly to continue to fine each and every day



                21    until the fine amount is paid in full?



                22         A.  No.  I don't see it on this copy.



                23         Q.  Okay.  For the record, did you read with



                24    what the asterisk says?  I'm going to make



                25    sure --
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                 1         A.  Subject to repeated fining until



                 2    corrected.



                 3         Q.  Okay.  So if I understand your



                 4    testimony, the appropriate fines against the



                 5    Nortons for their alleged violations of the DRB



                 6    standards would be -- the total fine amount would



                 7    be $3,000, is that fair, based on those two



                 8    violations?



                 9         A.  Yes.



                10         Q.  Okay.



                11         A.  That's the math.



                12         Q.  Thank you.



                13             And, again, those two fine amounts,



                14    they're not subject to the asterisks where, you



                15    know, the Board allegedly has the right to



                16    continue to fine them each and every day until



                17    they come into compliance.  That doesn't apply,



                18    correct?



                19         A.  Not the copy I'm looking at.



                20         Q.  Now, let me say this:  Are you looking



                21    at the Amended Complaint?



                22         A.  No.  I'm looking at the DRB standards.



                23         Q.  What I want you to do is, real quick so



                24    we can clear this up, look at the Amended



                25    Complaint real quick.  Okay.
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                 1             I think it's Exhibit A to the Amended



                 2    Complaint is the -- see if I'm right.



                 3         A.  Hold on.



                 4                  MS. CARY:  It's stapled backwards.



                 5         Q.  Go to A.  It think it's A.



                 6         A.  Contractor rules?



                 7         Q.  Yeah, contractor rules.  Yeah.



                 8         A.  It's just --



                 9         Q.  Keep going.  I think it's like the third



                10    or fourth page, the next page.



                11             Do you see it?



                12         A.  There.



                13         Q.  Yeah.  Is it any different than the



                14    document you were looking at previously?



                15         A.  No.



                16         Q.  Is it the same thing?



                17         A.  Yes.



                18         Q.  Okay.



                19         A.  500, 25 and 25.



                20         Q.  Okay.  And then -- okay.  That's all I



                21    wanted to show is that basically what you



                22    testified earlier that what's in the Amended



                23    Complaint, that's the same fine schedule.  Okay.



                24    Thank you.  All right.



                25                  MR. BELLAMY:  Okay.  Let's take a
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                 1    break.  Thank you.



                 2                  THE VIDEOGRAPHER:  The time is



                 3    3:32 p.m.  We are off the record.



                 4                  (A recess transpired.)



                 5                  THE VIDEOGRAPHER:  The time is



                 6    3:41 p.m., and we're back on the record.



                 7                  MR. BELLAMY:  Okay.  Thank you.



                 8         Q.  Ann, we had a chance to take a break,



                 9    and my wife grilled me and Ken grilled me.  So --



                10    anyway, so...



                11             I've got -- the last thing I want to



                12    talk about is going back -- and we talked about



                13    this earlier during your deposition -- is



                14    sometime in 2020, the Nortons did submit their



                15    architectural plans to the Design Review Board



                16    for y'all's review and consideration, correct?



                17         A.  Yes.



                18         Q.  And my understanding is, is before



                19    y'all -- during the review process, I think Felix



                20    Ayres, the architect, did a presentation.  That's



                21    my understanding, made the presentation to the



                22    DRB.



                23             Do you remember that?



                24         A.  I don't recall Felix making a



                25    presentation on his plans.  We got the plans.  We
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                 1    do our own checklist.  It's an established



                 2    checklist for every house in that neighborhood.



                 3         Q.  Let me ask you about that, the



                 4    checklist.  Tell me about the checklist so I can



                 5    understand that.



                 6         A.  It's just a summary of everything that's



                 7    in the DRB standards for each neighborhood in



                 8    Tidewater.



                 9         Q.  Right.  Like maximum building height?



                10         A.  Yeah.  Setbacks.



                11         Q.  Okay.  Setbacks.



                12         A.  The steps, brick or concrete.  The trim



                13    on the windows, all the basics.



                14         Q.  Paint colors?



                15         A.  Yes, paint colors.



                16         Q.  Okay.  All right.



                17         A.  And we went through that for every set



                18    of plans that come in.



                19         Q.  Okay.  The last thing I'll leave you



                20    with is that, you know, based upon -- I mean, you



                21    served at least two or -- maybe three or four



                22    occasions on the DRB, and you would agree



                23    obviously as a Board member that you have the



                24    duty of good faith and duty of care to comply



                25    with the governing documents, correct?
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                 1         A.  Yes.



                 2         Q.  Okay.  And then to the extent you seek



                 3    clarification, the committee can hire an attorney



                 4    like Elizabeth Saraniti or Taylor Cary or they



                 5    can get an accountant or they can get an



                 6    architect as a consultant to clarify issues or



                 7    disputes or disagreements that members may have



                 8    or parties may have regarding, you know, what the



                 9    documents require, the design standards require;



                10    is that a fair statement?



                11         A.  Yes.  The Board would engage counsel as



                12    necessary.



                13         Q.  You're talking about the Master Board?



                14         A.  Master Board.



                15         Q.  Okay.  Have you ever served on the



                16    Master Board?



                17         A.  No.



                18         Q.  Why is that?



                19         A.  No.  No interest.



                20         Q.  May I ask why no interest?



                21         A.  No.  I mean, I don't know.  I just don't



                22    have any -- I worked with three hospital boards



                23    for 37 years.  I'm kind of tapped out on hospital



                24    boards.



                25         Q.  Is the Master Board for Tidewater
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                 1    Plantation a little bit more difficult to deal



                 2    with than those hospital boards you had to deal



                 3    with for over 30 years?



                 4                  MS. CARY:  Objection to the form.



                 5         A.  No, not at all.



                 6         Q.  Okay.  All right.  Fair enough.  Thank



                 7    you, Ann.



                 8                  MR. BELLAMY:  I have no further



                 9    questions.



                10                  MS. CARY:  I have no questions.



                11    Thank you.



                12                  THE VIDEOGRAPHER:  This concludes



                13    the deposition of Ann Lippincott.  The time is



                14    3:44 p.m., and we are off the record.



                15                  THE REPORTER:  Did you want a copy?



                16                  MS. CARY:  Yes, please.  I'll do an



                17    E-tran of both.



                18                  (The deposition was concluded at



                19    3:44 p.m.)
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